Memo

To: Board of Supervisors

From: Shelton Vance, CPA
County Administrator

(5
Date: April 20, 2020
Re: Disposal of Property

The following vehicles are Madison County property and have been determined to be vehicles that
should be disposed of:

Asset 7529 VIN 1GNLC2ECS5FR577668
Asset 7536 VIN 1GNLC2EC7FR578658
The City of Canton (Police Department) has asked for assistance with the donation of two vehicles.

MCA 31-7-139(m)(vi) provides that we can sell property to another government entity for an amount
below market value. However, a related AG opinion indicates that such sale cannot be an “outright
donation”.

Therefore, | recommend that you:

1. Declare these vehicles as surplus property,
Establish a value of $7,000 for each vehicle, and

3. Offer these two vehicles to the City of Canton in exchange for their commitment that the
Canton Police Department will renew and continue their participation in the Madison County E-
911 response system.
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MADISON COUNTY BOARD OF SUPERVISORS

125 West North Street e Post Office Box 608
Canton, Mississippi 39046
601-855-5500 e Facsimile 601-855-5759
www.madison-co.com

BILL OF SALE
April 17, 2020

Sold to: City of Canton, Mississippi
226 East Peace St
Canton, MS 39046

For and in consideration of continued participation in the Madison County E-911 response system,
Madison County Board of Supervisors hereby sell to the City of Canton, Mississippi the following
property:

2015 CHEVY PURSUIT TAHOE — VIN 1GNLC2EC7FR578658

The said property, | guarantee, is that of Madison County, Mississippi and free of all claims and offset of
all kinds.

Seller:

Gerald Steen, President, Madison County Board of Supervisors
STATE OF MISSISSIPPI
COUNTY OF MADISON

Personally appeared before me, the undersigned individual in and for said County and State, the within
named Gerald Steen, who acknowledged to me that he is the President of the Board of Supervisors of
Madison County, Mississippi, and that as such he did sign, execute, and deliver the foregoing
instrument, having affixed the County seal thereto, for the purposes therein stated, in the name of, for
and on behalf of said County, they being first duly authorized so to do.

Given under my hand and seal, this the day of , 2020.

Notary Public
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For and in consideration of continued participation in the Madison County E-911 response system,
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property:
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The said property, | guarantee, is that of Madison County, Mississippi and free of all claims and offset of
all kinds.

Seller:

Gerald Steen, President, Madison County Board of Supervisors
STATE OF MISSISSIPPI
COUNTY OF MADISON

Personally appeared before me, the undersigned individual in and for said County and State, the within
named Gerald Steen, who acknowledged to me that he is the President of the Board of Supervisors of
Madison County, Mississippi, and that as such he did sign, execute, and deliver the foregoing
instrument, having affixed the County seal thereto, for the purposes therein stated, in the name of, for
and on behalf of said County, they being first duly authorized so to do.

Given under my hand and seal, this the day of , 2020.

Notary Public



CANTON POLICE DEPARTMENT

“A Duty to Protect ... An Honor to Serve”

i i Mayor
Chief of Police
OthafBrf';)wn Dr. William Truly
Email Address:

February 19, 2020
Re: Donation of two (2) patrol vehicles
Dear Shelton Vance,

I, Chief Otha Brown, am writing you on behalf of the Canton Police Department. I am asking if
you would donate two (2) patrol vehicles from Sheriff Randy Tucker and the Madison County
Sheriff Department.

We would appreciate it if you would help us with this donation.

Thank you in advance,

lihe OthasBrpwno

Chief Otha Brown

P.O.Box 508 & 200 Park Drive ® Canton, MS39046 « 601-859-2121 o Fax 601-859-0342



Ehelton Vance

I o}
From:; Jon McCormick <Jon.McCormick@osa.ms.gov>
Sent: Monday, April 20, 2020 10:04 AM
To: Shelton Vance
Subject: Re: Government Transfer of Property

Yes, any form of consideration would work.

Thanks,

Jon McCormick, CPA

Office of the State Auditor
Technical Assistance Division
601-576-2659

From: Shelton Vance <Shelton.Vance@madison-co.com>
Sent: Monday, April 20, 2020 9:33 AM

To: Jon McCormick <Jon.McCormick@osa.ms.gov>
Subject: RE: Government Transfer of Property

So, can two governmental entities enter into a non-cash exchange? Equipment given by one in exchange for an action
by another?

SV

From: Jon McCormick <Jon.McCormick@osa.ms.gov>
Sent: Monday, April 20, 2020 8:57 AM

To: Shelton Vance <Shelton.Vance@madison-co.com>
Subject: Re: Government Transfer of Property

| do not see an AG opinion that talks about exchanges of property. There is an AG Opinion that states a governing
authority could use even nominal consideration if it's in the best interest of the governing authority. This could include
the trade of property that is not of the same fair market value.

Thanks,

Jon McCormick, CPA

Office of the State Auditor
Technical Assistance Division
601-576-2659

From: Shelton Vance <Shelton.Vance@madison-co.com>
Sent: Friday, April 17, 2020 1:13 PM
To: Jon McCormick <Jon.McCormick@osa.ms.gov>

Subject: Government Transfer of Property



Jon,

MCA 37-7-13(m)(vi) allows exchange of property between governmental agencies for a negotiated price that can be
below the market value.

| believe that | have read before that this negotiated price can be for non-cash consideration.
Can you direct me to an AG opinion on this or to other documentation that you may be aware of?

Thanks,
Shelton

Shelton Vance, CPA
County Administrator
Madison County

PO Box 608

Canton, MS 39046
601-855-5502 (voice)
601-855-5875 (fax)



Miss. Code Ann. § 19-7-5

Current through 2020 Regular Session HB 1647 and SB 2577 not including changes and corrections made by the
Joint Legislative Committee on Compilation, Revision and Publication of Legislation. The final official version of the
statutes affected by 2020 legislation will appear on Lexis Advance in the fall of 2020.

Mississippi Code 1972 Annotated > Title 19. Counties and County Officers (Chs. 1— 31) >
Chapter 7. Property and Facilities (§§ 19-7-1 — 19-7-41)

§ 19-7-5. Disposal of personal property.

The board of supervisors shall have the power to sell and dispose of any personal property and real
property belonging to the county or any subdivision thereof according to the uniform personal property and
real property disposal requirements for local governments in Section 17-25-25. For purposes of this section,
the term “personal property,” includes, but is not limited to, equipment, vehicles, fixtures, furniture, firearms
and commodities.

Nothing contained in this section shall be construed to prohibit, restrict or to prescribe conditions with
regard to the authority granted under Section 17-25-3.

History

Codes, 1942, § 2925; Laws, 1932, ch. 189; Laws, 1936, ch. 286; Laws, 1942, ch. 193; Laws, 2000, ch. 593, § 1,
Laws, 2003, ch. 483, § 3; Laws, 2012, ch. 499, § 2; Laws, 2013, ch. 364, § 2, eff from and after July 1, 2013.

Annotations

Amendment Notes —
The 2003 amendment added the last paragraph.
The 2012 amendment rewrote the first paragraph.

The 2013 amendment in the first paragraph, inserted “and real property” twice following “personal property” in the
first sentence, and added the second sentence.

Cross References —

Recovery of public property unlawfully disposed of, see § 7-7-211.

Authority of board of supervisors to contract for services of auctioneers, see § 719-3-69.
Application of this section to the disposal of library equipment and materials, see § 39-3-17.
JUDICIAL DECISIONS

1. In general.

SHELTON VANCE
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This section [Code 1942, § 2925] has no application to a sale of securities held by a county for investment
purposes. Daniels v. Sones, 245 Miss. 461, 147 So. 2d 626. 1962 Miss. LEXIS 567 (Miss. 1962).

OPINIONS OF THE ATTORNEY GENERAL

The board is authorized to advertise for bids for the purchase of trucks. Such bids may contain the provision to the
effect that a trade in of an old truck, describing it, was desired. The highway department advertises for motor
vehicles with or without trade ins and in this way it is free to accept any bid which it considers the lowest and best
bid under the circumstances. The board could advertise in this manner as it is authorized to sell property that is no
longer necessary for public use. Ops Atty Gen 1939-41, p 110.

Governing authority must comply with all laws concerning competitive bid process when disposing of personal
property but bid may contain provisions for trade in of seized vehicles by police department. Dent, March 18, 1994,
A.G. Op. #93-0787.

A county may enter into a contract with a computer company to develop a computer program and may sell its rights
to such a program, but a county cannot develop a computer program solely for the purpose of sale for a profit; such
a contract is permissible only as an incident to development of a product with a legitimate county or governmental
purpose. Meadows, January 9, 1998, A.G. Op. #97-0787.

If a library board accepts a donation of fine art prints and decides to sell the prints, it must hold a public sale, either
by auction or advertising and bidding, and in the latter case, the board may reject all bids if they are not acceptable.
Austin, March 6, 1998, A.G. Op. #98-0116.

Section 65-7-99 allows a county to purchase and hold lands containing gravel or other road building materials to be
used in the construction and maintenance or roads and to sell off any such road building material in excess of its
own needs, with any funds arising from the sale of such material to be turned back into the fund from which the
purchase price was made; in selling off any such excess road building materials the board of supervisors should
follow the dictates of Secfion 19-7-5 which provided that the county may sell and dispose of personal property
belonging to the county at public sale after first posting notices at three public places in the county, one of which
must be at the courthouse. Munn, June 19, 1998, A.G. Op. #98-0312.

A county may utilize the use of an internet auction to sell surplus county property as long as it complies with Section
19-7-5. Webb, May 19, 2006, A.G. Op. 06-0198.

When an E-911 system is voted in, assuming the value of the existing 911 equipment is over $100, the county may
sell and dispose of the equipment after advertising as stated in Section 19-7-5. Carroll, Sept. 8, 2006, A.G. Op. 06-
0390.

RESEARCH REFERENCES

Am. Jur.

56 Am. Jur. 2d, Municipal Corporations, Counties, and Other Political Subdivisions §§ 485 et seq.

Mississippi Code 1972 Annotated
Copyright ® 2020 The State of Mississippi All rights reserved.

End of Document
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Miss. Code Ann. § 17-25-25

Current through 2020 Regular Session HB 1647 and SB 2577 not including changes and corrections made by the
Joint Legislative Committee on Compilation, Revision and Publication of Legislation. The final official version of the
statutes affected by 2020 legislation will appear on Lexis Advance in the fall of 2020.

Mississippi Code 1972 Annotated > Title 17. Local Government; Provisions Common to Counties
and Municipalities (Chs. 1— 29) > Chapter 25. General Provisions Relating to Counties and
Municipalities (§§ 17-25-1 — 17-25-35)

§ 17-25-25. Uniform requirements for disposal of personal property
belonging to county or municipality.

(1)General. The governing authority of a county or municipality may sell or dispose of any personal property or
real property belonging to the governing authority when the property has ceased to be used for public purposes
or when, in the authority’s judgment, a sale thereof would promote the best interest of the governing authority.
For purposes of this section, the term “personal property,” includes, but is not limited to, equipment, vehicles,
fixtures, furniture, firearms and commodities.

(2)Public sale. At least ten (10) days before bid opening, the governing authority shall advertise its acceptance
of bids by posting notices at three (3) public places located in the county or municipality that the governing
authority serves. One (1) of the three (3) notices shall be posted at the governing authority’s main office. The
governing authority may designate the manner by which the bids will be received, including, but not limited to,
bids sealed in an envelope, bids made electronically or bids made by any other method that promotes open
competition. The proceeds of the sale shall be placed in a properly approved depository to the credit of the
proper fund.

(3)Private sale. Where the personal property does not exceed One Thousand Dollars ($1,000.00) in value, the
governing authority, by a unanimous approval of its members, may sell or dispose of the property at a private
sale. The proceeds of the sale shall be placed in a properly approved depository to the credit of the proper
fund.

(4)Public auction. The governing authority of a county or municipality may sell or dispose of any surplus
personal or real property at a public auction that shall be conducted by an auctioneer or auction company that
meets the standards established by the State Department of Audit and is hired by the governing authority of a
county or municipality.

(5)If the governing authority finds that the fair market value of the personal property or real property is zero and
this finding is entered on the minutes of the authority, then the governing authority may dispose of such
property in the manner it deems appropriate and in its best interest, but no official or employee of the governing
authority shall derive any personal economic benefit from such disposal.

(6)If the property may be of use or benefit to any federal agency or authority, another governing authority or
state agency of the State of Mississippi, or a state agency or governing authority of another state, it may be

disposed of in accordance with Section 31-7-13(m)(vi).

(7)Nothing contained in this section shall be construed to prohibit, restrict or to prescribe conditions with regard
to the authority granted under Section 17-25-3 or under Section 37-7-551. The provisions of this section shall
not apply to any equipment disposed of pursuant to trade-in as part of a purchase.

History

SHELTON VANCE
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Laws, 2012, ch. 499, § 1; Laws, 2013, ch. 364, § 1; Laws, 2015, ch. 339, § 3, eff from and after July 1, 2015.

Annotations

Notes

Amendment Notes —

The 2013 amendment, in (1), inserted “or real property” in the first sentence and added the last sentence; added (4)
and redesignated the remaining subsections accordingly; in (5), inserted “or real property” and substituted “such
property” for “the personal property”; in (6), deleted “personal” preceding “property”; and made a minor stylistic
change in (2).

The 2015 amendment, in (7), added “or under Section 37-7-551," and added the last sentence.

Mississippi Code 1972 Annotated
Copyright © 2020 The State of Mississippi All rights reserved.

End of Document
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Miss. Code Ann. § 31-7-13

Current through 2020 Regular Session HB 1647 and SB 2577 not including changes and corrections made by the
Joint Legislative Committee on Compilation, Revision and Publication of Legislation. The final official version of the
statutes affected by 2020 legislation will appear on Lexis Advance in the fall of 2020.

Mississippi Code 1972 Annotated > Title 31. Public Business, Bonds and Obligations (Chs. 1 —
31) > Chapter 7. Public Purchases (§§ 31-7-1 — 31-7-423) > In General (§§ 31-7-1 — 31-7-73)

§ 31-7-13. Bid requirements and exceptions; public auctions.

All agencies and governing authorities shall purchase their commodities and printing; contract for garbage
collection or disposal; contract for solid waste collection or disposal; contract for sewage collection or
disposal; contract for public construction; and contract for rentals as herein provided.

(a) Bidding procedure for purchases not over $5,000.00. Purchases which do not involve an
expenditure of more than Five Thousand Dollars ($5,000.00), exclusive of freight or shipping charges,
may be made without advertising or otherwise requesting competitive bids. However, nothing contained
in this paragraph (a) shall be construed to prohibit any agency or governing authority from establishing
procedures which require competitive bids on purchases of Five Thousand Dollars ($5,000.00) or less.

(b) Bidding procedure for purchases over $5,000.00 but not over $50,000.00. Purchases which
involve an expenditure of more than Five Thousand Dollars ($5,000.00) but not more than Fifty
Thousand Dollars ($50,000.00), exclusive of freight and shipping charges, may be made from the
lowest and best bidder without publishing or posting advertisement for bids, provided at least two (2)
competitive written bids have been obtained. Any state agency or community/junior college purchasing
commodities or procuring construction pursuant to this paragraph (b) may authorize its purchasing
agent, or his designee, to accept the lowest competitive written bid under Fifty Thousand Dollars
($50,000.00). Any governing authority purchasing commodities pursuant to this paragraph (b) may
authorize its purchasing agent, or his designee, with regard to governing authorities other than
counties, or its purchase clerk, or his designee, with regard to counties, to accept the lowest and best
competitive written bid. Such authorization shall be made in writing by the governing authority and shall
be maintained on file in the primary office of the agency and recorded in the official minutes of the
governing authority, as appropriate. The purchasing agent or the purchase clerk, or their designee, as
the case may be, and not the governing authority, shall be liable for any penalties and/or damages as
may be imposed by law for any act or omission of the purchasing agent or purchase clerk, or their
designee, constituting a violation of law in accepting any bid without approval by the governing
authority. The term "competitive written bid" shall mean a bid submitted on a bid form furnished by the
buying agency or governing authority and signed by authorized personnel representing the vendor, or a
bid submitted on a vendor’s letterhead or identifiable bid form and signed by authorized personnel
representing the vendor. “Competitive” shall mean that the bids are developed based upon comparable
identification of the needs and are developed independently and without knowledge of other bids or
prospective bids. Any bid item for construction in excess of Five Thousand Dollars ($5,000.00) shall be
broken down by components to provide detail of component description and pricing. These details shall
be submitted with the written bids and become part of the bid evaluation criteria. Bids may be submitted
by facsimile, electronic mail or other generally accepted method of information distribution. Bids
submitted by electronic transmission shall not require the signature of the vendor’s representative
unless required by agencies or governing authorities.

(c) Bidding procedure for purchases over $50,000.00.

(i) Publication requirement.

SHELTON VANCE
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1.Purchases which involve an expenditure of more than Fifty Thousand Dollars ($50,000.00),
exclusive of freight and shipping charges, may be made from the lowest and best bidder after
advertising for competitive bids once each week for two (2) consecutive weeks in a regular
newspaper published in the county or municipality in which such agency or governing authority
is located. However, all American Recovery and Reinvestment Act projects in excess of
Twenty-five Thousand Dollars ($25,000.00) shall be bid. All references to American Recovery
and Reinvestment Act projects in this section shall not apply to programs identified in Division
B of the American Recovery and Reinvestment Act.

2.Reverse auctions shall be the primary method for receiving bids during the bidding process. If
a purchasing entity determines that a reverse auction is not in the best interest of the state,
then that determination must be approved by the Public Procurement Review Board. The
purchasing entity shall submit a detailed explanation of why a reverse auction would not be in
the best interest of the state and present an alternative process to be approved by the Public
Procurement Review Board. If the Public Procurement Review Board authorizes the
purchasing entity to solicit bids with a method other than reverse auction, then the purchasing
entity may designate the other methods by which the bids will be received, including, but not
limited to, bids sealed in an envelope, bids received electronically in a secure system, or bids
received by any other metheod that promotes open competition and has been approved by the
Office of Purchasing and Travel. However, reverse auction shall not be used for any public
contract for design or construction of public facilities, including buildings, roads and bridges.
The Public Procurement Review Board must approve any contract entered into by alternative
process. The provisions of this item 2 shall not apply to the individual state institutions of higher
learning.

3.The date as published for the bid opening shall not be less than seven (7) working days after
the last published notice; however, if the purchase involves a construction project in which the
estimated cost is in excess of Fifty Thousand Dollars ($50,000.00), such bids shall not be
opened in less than fifteen (15) working days after the last notice is published and the notice for
the purchase of such construction shall be published once each week for two (2) consecutive
weeks. However, all American Recovery and Reinvestment Act projects in excess of Twenty-
five Thousand Dollars ($25,000.00) shall be bid. For any projects in excess of Twenty-five
Thousand Dollars ($25,000.00) under the American Recovery and Reinvestment Act,
publication shall be made one (1) time and the bid opening for construction projects shall not
be less than ten (10) working days after the date of the published notice. The notice of intention
to let contracts or purchase equipment shall state the time and place at which bids shall be
received, list the contracts to be made or types of equipment or supplies to be purchased, and,
if all plans and/or specifications are not published, refer to the plans and/or specifications on
file. If there is no newspaper published in the county or municipality, then such notice shall be
given by posting same at the courthouse, or for municipalities at the city hall, and at two (2)
other public places in the county or municipality, and also by publication once each week for
two (2) consecutive weeks in some newspaper having a general circulation in the county or
municipality in the above-provided manner. On the same date that the notice is submitted to
the newspaper for publication, the agency or governing authority involved shall mail written
notice to, or provide electronic notification to the main office of the Mississippi Procurement
Technical Assistance Program under the Mississippi Development Authority that contains the
same information as that in the published notice. Submissions received by the Mississippi
Procurement Technical Assistance Program for projects funded by the American Recovery and
Reinvestment Act shall be displayed on a separate and unique Internet web page accessible to
the public and maintained by the Mississippi Development Authority for the Mississippi
Procurement Technical Assistance Program. Those American Recovery and Reinvestment Act
related submissions shall be publicly posted within twenty-four (24) hours of receipt by the
Mississippi Development Authority and the bid opening shall not occur until the submission has
been posted for ten (10) consecutive days. The Department of Finance and Administration

SHELTON VANCE
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shall maintain information regarding contracts and other expenditures from the American
Recovery and Reinvestment Act, on a unique Internet web page accessible to the public. The
Department of Finance and Administration shall promulgate rules regarding format, content and
deadlines, unless otherwise specified by law, of the posting of award notices, contract
execution and subsequent amendments, links to the contract documents, expenditures against
the awarded contracts and general expenditures of funds from the American Recovery and
Reinvestment Act. Within one (1) working day of the contract award, the agency or governing
authority shall post to the designated web page maintained by the Department of Finance and
Administration, notice of the award, including the award recipient, the contract amount, and a
brief summary of the contract in accordance with rules promulgated by the department. Within
one (1) working day of the contract execution, the agency or governing authority shall post to
the designated web page maintained by the Department of Finance and Administration a
summary of the executed contract and make a copy of the appropriately redacted contract
documents available for linking to the designated web page in accordance with the rules
promulgated by the department. The information provided by the agency or governing authority
shall be posted to the web page for the duration of the American Recovery and Reinvestment
Act funding or until the project is completed, whichever is longer.

(i) Bidding process amendment procedure. If all plans and/or specifications are published in the
notification, then the plans and/or specifications may not be amended. If all plans and/or
specifications are not published in the notification, then amendments to the plans/specifications, bid
opening date, bid opening time and place may be made, provided that the agency or governing
authority maintains a list of all prospective bidders who are known to have received a copy of the
bid documents and all such prospective bidders are sent copies of all amendments. This
notification of amendments may be made via mail, facsimile, electronic mail or other generally
accepted method of information distribution. No addendum to bid specifications may be issued
within two (2) working days of the time established for the receipt of bids unless such addendum
also amends the bid opening to a date not less than five (5) working days after the date of the
addendum.

(iii) Filing requirement. In all cases involving governing authorities, before the notice shall be
published or posted, the plans or specifications for the construction or equipment being sought
shall be filed with the clerk of the board of the governing authority. In addition to these
requirements, a bid file shall be established which shall indicate those vendors to whom such
solicitations and specifications were issued, and such file shall also contain such information as is
pertinent to the bid.

(iv) Specification restrictions.

1.Specifications pertinent to such bidding shall be written so as not to exclude comparable
equipment of domestic manufacture. However, if valid justification is presented, the Department
of Finance and Administration or the board of a governing authority may approve a request for
specific equipment necessary to perform a specific job. Further, such justification, when placed
on the minutes of the board of a governing authority, may serve as authority for that governing
authority to write specifications to require a specific item of equipment needed to perform a
specific job. In addition to these requirements, from and after July 1, 1990, vendors of
relocatable classrooms and the specifications for the purchase of such relocatable classrooms
published by local school boards shall meet all pertinent regulations of the State Board of
Education, including prior approval of such bid by the State Department of Education.

2.Specifications for construction projects may include an allowance for commodities,
equipment, furniture, construction materials or systems in which prospective bidders are
instructed to include in their bids specified amounts for such items so long as the allowance
items are acquired by the vendor in a commercially reasonable manner and approved by the

SHELTON VANCE
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agency/governing authority. Such acquisitions shall not be made to circumvent the public
purchasing laws.

(v) Electronic bids. Agencies and governing authorities shall provide a secure electronic
interactive system for the submittal of bids requiring competitive bidding that shall be an additional
bidding option for those bidders who choose to submit their bids electronically. The Department of
Finance and Administration shall provide, by regulation, the standards that agencies must follow
when receiving electronic bids. Agencies and governing authorities shall make the appropriate
provisions necessary to accept electronic bids from those bidders who choose to submit their bids
electronically for all purchases requiring competitive bidding under this section. Any special
condition or requirement for the electronic bid submission shall be specified in the advertisement
for bids required by this section. Agencies or governing authorities that are currently without
available high speed Internet access shall be exempt from the requirement of this subparagraph (v)
until such time that high speed Internet access becomes available. Any county having a population
of less than twenty thousand (20,000) shall be exempt from the provisions of this subparagraph (v).
Any municipality having a population of less than ten thousand (10,000) shall be exempt from the
provisions of this subparagraph (v). The provisions of this subparagraph (v) shall not require any
bidder to submit bids electronically. When construction bids are submitted electronically, the
requirement for including a certificate of responsibility, or a statement that the bid enclosed does
not exceed Fifty Thousand Dollars ($50,000.00), on the exterior of the bid envelope as indicated in
Section 31-3-21(1) and (2) shall be deemed in compliance with by including same as an
attachment with the electronic bid submittal.

(d) Lowest and best bid decision procedure.

(i) Decision procedure. Purchases may be made from the lowest and best bidder. In determining
the lowest and best bid, freight and shipping charges shall be included. Life-cycle costing, total cost
bids, warranties, guaranteed buy-back provisions and other relevant provisions may be included in
the best bid calculation. All best bid procedures for state agencies must be in compliance with
regulations established by the Department of Finance and Administration. If any governing
authority accepts a bid other than the lowest bid actually submitted, it shall place on its minutes
detailed calculations and narrative summary showing that the accepted bid was determined to be
the lowest and best bid, including the dollar amount of the accepted bid and the dollar amount of
the lowest bid. No agency or governing authority shall accept a bid based on items not included in
the specifications.

(ii) Decision procedure for Certified Purchasing Offices. In addition to the decision procedure
set forth in subparagraph (i) of this paragraph (d), Certified Purchasing Offices may also use the
following procedure: Purchases may be made from the bidder offering the best value. In
determining the best value bid, freight and shipping charges shall be included. Life-cycle costing,
total cost bids, warranties, guaranteed buy-back provisions, documented previous experience,
training costs and other relevant provisions, including, but not limited to, a bidder having a local
office and inventory located within the jurisdiction of the governing authority, may be included in the
best value calculation. This provision shall authorize Certified Purchasing Offices to utilize a
Request For Proposals (RFP) process when purchasing commodities. All best value procedures for
state agencies must be in compliance with regulations established by the Department of Finance
and Administration. No agency or governing authority shall accept a bid based on items or criteria
not included in the specifications.

(iii) Decision procedure for Mississippi Landmarks. In addition to the decision procedure set
forth in subparagraph (i) of this paragraph (d), where purchase involves renovation, restoration, or
both, of the State Capitol Building or any other historical building designated for at least five (5)
years as a Mississippi Landmark by the Board of Trustees of the Department of Archives and
History under the authority of Sections 39-7-7 and 39-7-11, the agency or governing authority may
use the following procedure: Purchases may be made from the lowest and best prequalified bidder.

SHELTON VANCE
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Prequalification of bidders shall be determined not less than fifteen (15) working days before the
first published notice of bid opening. Prequalification criteria shall be limited to bidder's knowledge
and experience in historical restoration, preservation and renovation. In determining the lowest and
best bid, freight and shipping charges shall be included. Life-cycle costing, total cost bids,
warranties, guaranteed buy-back provisions and other relevant provisions may be included in the
best bid calculation. All best bid and prequalification procedures for state agencies must be in
compliance with regulations established by the Department of Finance and Administration. If any
governing authority accepts a bid other than the lowest bid actually submitted, it shall place on its
minutes detailed calculations and narrative summary showing that the accepted bid was
determined to be the lowest and best bid, including the dollar amount of the accepted bid and the
dollar amount of the lowest bid. No agency or governing authority shall accept a bid based on items
not included in the specifications.

(iv) Construction project negotiations authority. If the lowest and best bid is not more than ten
percent (10%) above the amount of funds allocated for a public construction or renovation project,
then the agency or governing authority shall be permitted to negotiate with the lowest bidder in
order to enter into a contract for an amount not to exceed the funds allocated.

(e) Lease-purchase authorization. For the purposes of this section, the term “equipment” shall mean
equipment, furniture and, if applicable, associated software and other applicable direct costs associated
with the acquisition. Any lease-purchase of equipment which an agency is not required to lease-
purchase under the master lease-purchase program pursuant to Section 31-7-10 and any lease-
purchase of equipment which a governing authority elects to lease-purchase may be acquired by a
lease-purchase agreement under this paragraph (e). Lease-purchase financing may also be obtained
from the vendor or from a third-party source after having solicited and obtained at least two (2) written
competitive bids, as defined in paragraph (b) of this section, for such financing without advertising for
such bids. Solicitation for the bids for financing may occur befare or after acceptance of bids for the
purchase of such equipment or, where no such bids for purchase are required, at any time before the
purchase thereof. No such lease-purchase agreement shall be for an annual rate of interest which is
greater than the overall maximum interest rate to maturity on general obligation indebtedness permitted
under Section 75-17-101, and the term of such lease-purchase agreement shall not exceed the useful
life of equipment covered thereby as determined according to the upper limit of the asset depreciation
range (ADR) guidelines for the Class Life Asset Depreciation Range System established by the Internal
Revenue Service pursuant to the United States Internal Revenue Code and regulations thereunder as
in effect on December 31, 1980, or comparable depreciation guidelines with respect to any equipment
not covered by ADR guidelines. Any lease-purchase agreement entered into pursuant to this paragraph
(e) may contain any of the terms and conditions which a master lease-purchase agreement may
contain under the provisions of Section 31-7-10(5), and shall contain an annual allocation dependency
clause substantially similar to that set forth in Section 31-7-10(8). Each agency or governing authority
entering into a lease-purchase transaction pursuant to this paragraph (e) shall maintain with respect to
each such lease-purchase transaction the same information as required to be maintained by the
Department of Finance and Administration pursuant to Section 31-7-10(13). However, nothing
contained in this section shall be construed to permit agencies to acquire items of equipment with a
total acquisition cost in the aggregate of less than Ten Thousand Dollars ($10,000.00) by a single
lease-purchase transaction. All equipment, and the purchase thereof by any lessor, acquired by lease-
purchase under this paragraph and all lease-purchase payments with respect thereto shall be exempt
from all Mississippi sales, use and ad valorem taxes. Interest paid on any lease-purchase agreement
under this section shall be exempt from State of Mississippi income taxation.

(f) Alternate bid authorization. When necessary to ensure ready availability of commodities for public
works and the timely completion of public projects, no more than two (2) alternate bids may be
accepted by a governing authority for commodities. No purchases may be made through use of such
alternate bids procedure unless the lowest and best bidder cannot deliver the commodities contained in
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his bid. In that event, purchases of such commaodities may be made from one (1) of the bidders whose
bid was accepted as an alternate.

{(g) Construction contract change authorization. In the event a determination is made by an agency
or governing authority after a construction contract is let that changes or modifications to the original
contract are necessary or would better serve the purpose of the agency or the governing authority,
such agency or governing authority may, in its discretion, order such changes pertaining to the
construction that are necessary under the circumstances without the necessity of further public bids;
provided that such change shall be made in a commercially reasonable manner and shall not be made
to circumvent the public purchasing statutes. In addition to any other authorized person, the architect or
engineer hired by an agency or governing authority with respect to any public construction contract
shall have the authority, when granted by an agency or governing authority, to authorize changes or
modifications to the original contract without the necessity of prior approval of the agency or governing
authority when any such change or medification is less than one percent (1%) of the total contract
amount. The agency or governing authority may limit the number, manner or frequency of such
emergency changes or modifications.

(h) Petroleum purchase alternative. In addition to other methods of purchasing authorized in this
chapter, when any agency or governing authority shall have a need for gas, diesel fuel, oils and/or
other petroleum products in excess of the amount set forth in paragraph (a) of this section, such
agency or governing authority may purchase the commodity after having solicited and obtained at least
two (2) competitive written bids, as defined in paragraph (b) of this section. If two (2) competitive written
bids are not obtained, the entity shall comply with the procedures set forth in paragraph (c) of this
section. In the event any agency or governing authority shall have advertised for bids for the purchase
of gas, diesel fuel, oils and other petroleum products and coal and no acceptable bids can be obtained,
such agency or governing authority is authorized and directed to enter into any negotiations necessary
to secure the lowest and best contract available for the purchase of such commodities.

(i) Road construction petroleum products price adjustment clause authorization. Any agency or
governing authority authorized to enter into contracts for the construction, maintenance, surfacing or
repair of highways, roads or streets, may include in its bid proposal and contract documents a price
adjustment clause with relation to the cost to the contractor, including taxes, based upon an industry-
wide cost index, of petroleum products including asphalt used in the performance or execution of the
contract or in the production or manufacture of materials for use in such performance. Such industry-
wide index shall be established and published monthly by the Mississippi Department of Transportation
with a copy thereof to be mailed, upon request, to the clerks of the governing authority of each
municipality and the clerks of each board of supervisors throughout the state. The price adjustment
clause shall be based on the cost of such petroleum products only and shall not include any additional
profit or overhead as part of the adjustment. The bid proposals or document contract shall contain the
basis and methods of adjusting unit prices for the change in the cost of such petroleum products.

(i) State agency emergency purchase procedure. If the govemning board or the executive head, or
his designees, of any agency of the state shall determine that an emergency exists in regard to the
purchase of any commodities or repair contracts, so that the delay incident to giving opportunity for
competitive bidding would be detrimental to the interests of the state, then the head of such agency, or
his designees, shall file with the Department of Finance and Administration (i) a statement explaining
the conditions and circumstances of the emergency, which shall include a detailed description of the
events leading up to the situation and the negative impact to the entity if the purchase is made following
the statutory requirements set forth in paragraph (a), (b) or (c) of this section, and (ii) a certified copy of
the appropriate minutes of the board of such agency requesting the emergency purchase, if applicable.
Upon receipt of the statement and applicable board certification, the State Fiscal Officer, or his
designees, may, in writing, authorize the purchase or repair without having to comply with competitive
bidding requirements.
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If the governing board or the executive head, or his designees, of any agency determines that an
emergency exists in regard to the purchase of any commaodities or repair contracts, so that the delay
incident to giving opportunity for competitive bidding would threaten the health or safety of any person,
or the preservation or protection of property, then the provisions in this section for competitive bidding
shall not apply, and any officer or agent of the agency having general or specific authority for making
the purchase or repair contract shall approve the bill presented for payment, and he shall certify in
writing from whom the purchase was made, or with whom the repair contract was made.

Total purchases made under this paragraph (j) shall only be for the purpose of meeting needs created
by the emergency situation. Following the emergency purchase, documentation of the purchase,
including a description of the commadity purchased, the purchase price thereof and the nature of the
emergency shall be filed with the Department of Finance and Administration. Any contract awarded
pursuant to this paragraph (j) shall not exceed a term of one (1) year.

(k) Governing authority emergency purchase procedure. If the governing authority, or the
governing authority acting through its designee, shall determine that an emergency exists in regard to
the purchase of any commodities or repair contracts, so that the delay incident to giving opportunity for
competitive bidding would be detrimental to the interest of the governing authority, then the provisions
herein for competitive bidding shall not apply and any officer or agent of such governing authority
having general or special authority therefor in making such purchase or repair shall approve the bill
presented therefor, and he shall certify in writing thereon from whom such purchase was made, or with
whom such a repair contract was made. At the board meeting next following the emergency purchase
or repair contract, documentation of the purchase or repair contract, including a description of the
commodity purchased, the price thereof and the nature of the emergency shall be presented to the
board and shall be placed on the minutes of the board of such governing authority.

(/) Hospital purchase, lease-purchase and lease authorization.

(i)The commissioners or board of trustees of any public hospital may contract with such lowest and
best bidder for the purchase or lease-purchase of any commodity under a contract of purchase or
lease-purchase agreement whose obligatory payment terms do not exceed five (5) years.

(ii)In addition to the authority granted in subparagraph (i) of this paragraph (I), the commissioners
or board of trustees is authorized to enter into contracts for the lease of equipment or services, or
both, which it considers necessary for the proper care of patients if, in its opinion, it is not financially
feasible to purchase the necessary equipment or services. Any such contract for the lease of
equipment or services executed by the commissioners or board shall not exceed a maximum of five
(5) years’ duration and shall include a cancellation clause based on unavailability of funds. If such
cancellation clause is exercised, there shall be no further liability on the part of the lessee. Any
such contract for the lease of equipment or services executed on behalf of the commissioners or
board that complies with the provisions of this subparagraph (ii) shall be excepted from the bid
requirements set forth in this section.

{m) Exceptions from bidding requirements. Excepted from bid requirements are:

(i) Purchasing agreements approved by department. Purchasing agreements, contracts and
maximum price regulations executed or approved by the Department of Finance and
Administration.

(ii) Outside equipment repairs. Repairs to equipment, when such repairs are made by repair
facilities in the private sector; however, engines, transmissions, rear axles and/or other such
components shall not be included in this exemption when replaced as a complete unit instead of
being repaired and the need for such total component replacement is known before disassembly of
the component; however, invoices identifying the equipment, specific repairs made, parts identified
by number and name, supplies used in such repairs, and the number of hours of labor and costs
therefor shall be required for the payment for such repairs.
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(iii) In-house equipment repairs. Purchases of parts for repairs to equipment, when such repairs
are made by personnel of the agency or governing authority; however, entire assemblies, such as
engines or transmissions, shall not be included in this exemption when the entire assembly is being
replaced instead of being repaired.

(iv) Raw gravel or dirt. Raw unprocessed deposits of gravel or fill dirt which are to be removed
and transported by the purchaser.

(v) Governmental equipment auctions. Motor vehicles or other equipment purchased from a
federal agency or authority, another governing authority or state agency of the State of Mississippi,
or any governing authority or state agency of another state at a public auction held for the purpose
of disposing of such vehicles or other equipment. Any purchase by a governing authority under the
exemption authorized by this subparagraph (v) shall require advance authorization spread upon the
minutes of the governing authority to include the listing of the item or items authorized to be
purchased and the maximum bid authorized to be paid for each item or items.

(vi) Intergovernmental sales and transfers. Purchases, sales, transfers or trades by governing
authorities or state agencies when such purchases, sales, transfers or trades are made by a private
treaty agreement or through means of negotiation, from any federal agency or authority, another
governing authority or state agency of the State of Mississippi, or any state agency or governing
authority of another state. Nothing in this section shall permit such purchases through public
auction except as provided for in subparagraph (v) of this paragraph (m). It is the intent of this
section to allow governmental entities to dispose of and/or purchase commodities from other
governmental entities at a price that is agreed to by both parties. This shall allow for purchases
and/or sales at prices which may be determined to be below the market value if the selling entity
determines that the sale at below market value is in the best interest of the taxpayers of the state.
Governing authorities shall place the terms of the agreement and any justification on the minutes,
and state agencies shall obtain approval from the Department of Finance and Administration, prior
to releasing or taking possession of the commodities.

(vii) Perishable supplies or food. Perishable supplies or food purchased for use in connection
with hospitals, the school lunch programs, homemaking programs and for the feeding of county or
municipal prisoners.

(viii) Single source items. Noncompetitive items available from one (1) source only. In connection
with the purchase of noncompetitive items only available from one (1) source, a certification of the
conditions and circumstances requiring the purchase shall be filed by the agency with the
Department of Finance and Administration and by the governing authority with the board of the
governing authority. Upon receipt of that certification the Department of Finance and Administration
or the board of the governing authority, as the case may be, may, in writing, authorize the
purchase, which authority shall be noted on the minutes of the body at the next regular meeting
thereafter. In those situations, a governing authority is not required to obtain the approval of the
Department of Finance and Administration. Following the purchase, the executive head of the state
agency, or his designees, shall file with the Department of Finance and Administration,
documentation of the purchase, including a description of the commodity purchased, the purchase
price thereof and the source from whom it was purchased.

(ix) Waste disposal facility construction contracts. Construction of incinerators and other
facilities for disposal of solid wastes in which products either generated therein, such as steam, or
recovered therefrom, such as materials for recycling, are to be sold or otherwise disposed of;
however, in constructing such facilities, a governing authaority or agency shall publicly issue
requests for proposals, advertised for in the same manner as provided herein for seeking bids for
public construction projects, concerning the design, construction, ownership, operation and/or
maintenance of such facilities, wherein such requests for proposals when issued shall contain
terms and conditions relating to price, financial responsibility, technology, environmental
compatibility, legal responsibilities and such other matters as are determined by the governing
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authority or agency to be appropriate for inclusion; and after responses to the request for proposals
have been duly received, the governing authority or agency may select the most qualified proposal
or proposals on the basis of price, technology and other relevant factors and from such proposals,
but not limited to the terms thereof, negotiate and enter contracts with one or more of the persons
or firms submitting proposals.

(x) Hospital group purchase contracts. Supplies, commodities and equipment purchased by
hospitals through group purchase programs pursuant to Section 31-7-38.

(xi) Information technology products. Purchases of information technology products made by
governing authorities under the provisions of purchase schedules, or contracts executed or
approved by the Mississippi Department of Information Technology Services and designated for
use by governing authorities.

(xii) Energy efficiency services and equipment. Energy efficiency services and equipment
acquired by school districts, community and junior colleges, institutions of higher learning and state
agencies or other applicable governmental entities on a shared-savings, lease or lease-purchase
basis pursuant to Section 31-7-14.

(xiii) Municipal electrical utility system fuel. Purchases of coal and/or natural gas by municipally
owned electric power generating systems that have the capacity to use both coal and natural gas
for the generation of electric power.

(xiv) Library books and other reference materials. Purchases by libraries or for libraries of
books and periodicals; processed film, videocassette tapes, filmstrips and slides; recorded
audiotapes, cassettes and diskettes; and any such items as would be used for teaching, research
or other information distribution; however, equipment such as projectors, recorders, audio or video
equipment, and monitor televisions are not exempt under this subparagraph.

(xv) Unmarked vehicles. Purchases of unmarked vehicles when such purchases are made in
accordance with purchasing regulations adopted by the Department of Finance and Administration
pursuant to Section 31-7-9(2).

(xvi) Election ballots. Purchases of ballots printed pursuant to Section 23-15-351.

(xvii) Multichannel interactive video systems. From and after July 1, 1990, contracts by
Mississippi Authority for Educational Television with any private educational institution or private
nonprofit organization whose purposes are educational in regard to the construction, purchase,
lease or lease-purchase of facilities and equipment and the employment of personnel for providing
multichannel interactive video systems (ITSF) in the school districts of this state.

(xviii) Purchases of prison industry products by the Department of Corrections, regional
correctional facilities or privately owned prisons. Purchases made by the Mississippi
Department of Corrections, regional correctional facilities or privately owned prisons involving any
item that is manufactured, processed, grown or produced from the state's prison industries.

(xix) Undercover operations equipment. Purchases of surveillance equipment or any other high-
tech equipment to be used by law enforcement agents in undercover operations, provided that any
such purchase shall be in compliance with regulations established by the Department of Finance
and Administration.

(xx) Junior college books for rent. Purchases by community or junior colleges of textbooks which
are obtained for the purpose of renting such books to students as part of a book service system.

(xxi) Certain school district purchases. Purchases of commodities made by school districts from
vendors with which any levying authority of the school district, as defined in Section 37-57-1, has
contracted through competitive bidding procedures for purchases of the same commodities.

(xxii) Garbage, solid waste and sewage contracts. Contracts for garbage collection or disposal,
contracts for solid waste collection or disposal and contracts for sewage collection or disposal.
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(xxiii) Municipal water tank maintenance contracts. Professional maintenance program
contracts for the repair or maintenance of municipal water tanks, which provide professional
services needed to maintain municipal water storage tanks for a fixed annual fee for a duration of

two (2) or more years.

(xxiv) Purchases of Mississippi Industries for the Blind products. Purchases made by state
agencies or governing authorities involving any item that is manufactured, processed or produced
by the Mississippi Industries for the Blind.

(xxv) Purchases of state-adopted textbooks. Purchases of state-adopted textbooks by public
school districts.

(xxvi) Certain purchases under the Mississippi Major Economic Impact Act. Contracts
entered into pursuant to the provisions of Section 57-75-9(2), (3) and (4).

(xxvii) Used heavy or specialized machinery or equipment for installation of soil and water
conservation practices purchased at auction. Used heavy or specialized machinery or
equipment used for the installation and implementation of soil and water conservation practices or
measures purchased subject to the restrictions provided in Sections 69-27-331 through 69-27-341.
Any purchase by the State Soil and Water Conservation Commission under the exemption
authorized by this subparagraph shall require advance authorization spread upon the minutes of
the commission to include the listing of the item or items authorized to be purchased and the
maximum bid authorized to be paid for each item or items.

(xxviii) Hospital lease of equipment or services. Leases by hospitals of equipment or services if
the leases are in compliance with paragraph (f)(ii).

(xxix) Purchases made pursuant to qualified cooperative purchasing agreements. Purchases
made by certified purchasing offices of state agencies or governing authorities under cooperative
purchasing agreements previously approved by the Office of Purchasing and Travel and
established by or for any municipality, county, parish or state government or the federal
government, provided that the notification to potential contractors includes a clause that sets forth
the availability of the cooperative purchasing agreement to other governmental entities. Such
purchases shall only be made if the use of the cooperative purchasing agreements is determined to
be in the best interest of the governmental entity.

(xxx) School yearbooks. Purchases of school yearbooks by state agencies or governing
authorities; provided, however, that state agencies and governing authorities shall use for these
purchases the RFP process as set forth in the Mississippi Procurement Manual adopted by the
Office of Purchasing and Travel.

(xxxi) Design-build method and dual-phase design-build method of contracting. Contracts
entered into under the provisions of Section 31-7-13.1, 37-101-44 or 65-1-85.

(xxxii) Toll roads and bridge construction projects. Contracts entered into under the provisions
of Section 65-43-1 or £5-43-3.

(xxxiii) Certain purchases under Section 57-1-221. Contracts entered into pursuant to the
provisions of Section 57-1-221.

(xxxiv) Certain transfers made pursuant to the provisions of Section 57-105-1(7).Transfers of
public property or facilities under Section 57-105-1(7) and construction related to such public
property or facilities.

(xxxv) Certain purchases or transfers entered into with local electrical power associations.
Contracts or agreements entered into under the provisions of Section 55-3-33.

(xxxvi)Certain purchases by an academic medical center or health sciences school. Purchases by
an academic medical center or health sciences school, as defined in Section 37-115-50, of
commodities that are used for clinical purposes and 1. intended for use in the diagnosis of disease
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or other conditions or in the cure, mitigation, treatment or prevention of disease, and 2. medical
devices, biological, drugs and radiation-emitting devices as defined by the United States Food and
Drug Administration.

(xxxvii) Certain purchases made under the Alyce G. Clarke Mississippi Lottery Law.
Contracts made by the Mississippi Lottery Corporation pursuant to the Alyce G. Clarke Mississippi
Lottery Law.

{n) Term contract authorization. All contracts for the purchase of:

(i)All contracts for the purchase of commodities, equipment and public construction (including, but
not limited to, repair and maintenance), may be let for periods of not more than sixty (60) months in
advance, subject to applicable statutory provisions prohibiting the letting of contracts during
specified periods near the end of terms of office. Term contracts for a period exceeding twenty-four
(24) months shall also be subject to ratification or cancellation by governing authority boards taking
office subsequent to the governing authority board entering the contract.

(ii)Bid proposals and contracts may include price adjustment clauses with relation to the cost to the
contractor based upon a nationally published industry-wide or nationally published and recognized
cost index. The cost index used in a price adjustment clause shall be determined by the
Department of Finance and Administration for the state agencies and by the governing board for
governing authorities. The bid proposal and contract documents utilizing a price adjustment clause
shall contain the basis and method of adjusting unit prices for the change in the cost of such
commodities, equipment and public construction.

(o) Purchase law violation prohibition and vendor penalty. No contract or purchase as herein
authorized shall be made for the purpose of circumventing the provisions of this section requiring
competitive bids, nor shall it be lawful for any person or concern to submit individual invoices for
amounts within those authorized for a contract or purchase where the actual value of the contract or
commodity purchased exceeds the authorized amount and the invoices therefor are split so as to
appear to be authorized as purchases for which competitive bids are not required. Submission of such
invoices shall constitute a misdemeanor punishable by a fine of not less than Five Hundred Dollars
($500.00) nor more than One Thousand Dollars ($1,000.00), or by imprisonment for thirty (30) days in
the county jail, or both such fine and imprisonment. In addition, the claim or claims submitted shall be
forfeited.

(p) Electrical utility petroleum-based equipment purchase procedure. When in response to a
proper advertisement therefor, no bid firm as to price is submitted to an electric utility for power
transformers, distribution transformers, power breakers, reclosers or other articles containing a
petroleum product, the electric utility may accept the lowest and best bid therefor although the price is
not firm.

(q) Fuel management system bidding procedure. Any governing authority or agency of the state
shall, before contracting for the services and products of a fuel management or fuel access system,
enter into negotiations with not fewer than two (2) sellers of fuel management or fuel access systems
for competitive written bids to provide the services and products for the systems. In the event that the
governing authority or agency cannot locate two (2) sellers of such systems or cannot obtain bids from
two (2) sellers of such systems, it shall show proof that it made a diligent, good-faith effort to locate and
negotiate with two (2) sellers of such systems. Such proof shall include, but not be limited to,
publications of a request for proposals and letters soliciting negotiations and bids. For purposes of this
paragraph (q), a fuel management or fuel access system is an automated system of acquiring fuel for
vehicles as well as management reports detailing fuel use by vehicles and drivers, and the term
“competitive written bid” shall have the meaning as defined in paragraph (b) of this section. Governing
authorities and agencies shall be exempt from this process when contracting for the services and
products of fuel management or fuel access systems under the terms of a state contract established by
the Office of Purchasing and Travel.
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(r) Solid waste contract proposal procedure. Before entering into any contract for garbage collection
or disposal, contract for solid waste collection or disposal or contract for sewage collection or disposal,
which involves an expenditure of more than Fifty Thousand Dollars ($50,000.00), a governing authority
or agency shall issue publicly a request for proposals concerning the specifications for such services
which shall be advertised for in the same manner as provided in this section for seeking bids for
purchases which involve an expenditure of more than the amount provided in paragraph (c) of this
section. Any request for proposals when issued shall contain terms and conditions relating to price,
financial responsibility, technology, legal responsibilities and other relevant factors as are determined
by the governing authority or agency to be appropriate for inclusion; all factors determined relevant by
the governing authority or agency or required by this paragraph (r) shall be duly included in the
advertisement to elicit proposals. After responses to the request for proposals have been duly received,
the governing authority or agency shall select the most qualified proposal or proposals on the basis of
price, technology and other relevant factors and from such proposals, but not limited to the terms
thereof, negotiate and enter into contracts with one or more of the persons or firms submitting
proposals. If the governing authority or agency deems none of the proposals to be qualified or
otherwise acceptable, the request for proposals process may be reinitiated. Notwithstanding any other
provisions of this paragraph, where a county with at least thirty-five thousand (35,000) nor more than
forty thousand (40,000) population, according to the 1990 federal decennial census, owns or operates
a solid waste landfill, the governing authorities of any other county or municipality may contract with the
governing authorities of the county owning or operating the landfill, pursuant to a resolution duly
adopted and spread upon the minutes of each governing authority involved, for garbage or solid waste
collection or disposal services through contract negotiations.

(s) Minority set-aside authorization. Notwithstanding any provision of this section to the contrary, any
agency or governing authority, by order placed on its minutes, may, in its discretion, set aside not more
than twenty percent (20%) of its anticipated annual expenditures for the purchase of commodities from
minority businesses; however, all such set-aside purchases shall comply with all purchasing regulations
promulgated by the Department of Finance and Administration and shall be subject to bid requirements
under this section. Set-aside purchases for which competitive bids are required shall be made from the
lowest and best minority business bidder. For the purposes of this paragraph, the term “minority
business” means a business which is owned by a majority of persons who are United States citizens or
permanent resident aliens (as defined by the Immigration and Naturalization Service) of the United
States, and who are Asian, Black, Hispanic or Native American, according to the following definitions:

(i)‘Asian” means persons having origins in any of the original people of the Far East, Southeast
Asia, the Indian subcontinent, or the Pacific Islands.

(ii)*Black™ means persons having origins in any black racial group of Africa.

(iii)“Hispanic” means persons of Spanish or Portuguese culture with origins in Mexico, South or
Central America, or the Caribbean Islands, regardless of race.

(iv)“Native American” means persons having origins in any of the original people of North America,
including American Indians, Eskimos and Aleuts.

(t) Construction punch list restriction. The architect, engineer or other representative designated by
the agency or governing authority that is contracting for public construction or renovation may prepare
and submit to the contractor only one (1) preliminary punch list of items that do not meet the contract
requirements at the time of substantial completion and one (1) final list immediately before final
completion and final payment.

(u) Procurement of construction services by state institutions of higher learning. Contracts for
privately financed construction of auxiliary facilities on the campus of a state institution of higher
learning may be awarded by the Board of Trustees of State Institutions of Higher Learning to the lowest
and best bidder, where sealed bids are solicited, or to the offeror whose proposal is determined to
represent the best value to the citizens of the State of Mississippi, where requests for proposals are
solicited.
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(v) Insurability of bidders for public construction or other public contracts. In any solicitation for
bids to perform public construction or other public contracts to which this section applies including, but
not limited to, contracts for repair and maintenance, for which the contract will require insurance
coverage in an amount of not less than One Million Dollars ($1,000,000.00), bidders shall be permitted
to either submit proof of current insurance coverage in the specified amount or demonstrate ability to
obtain the required coverage amount of insurance if the contract is awarded to the bidder. Proof of
insurance coverage shall be submitted within five (5) business days from bid acceptance.

(w) Purchase authorization clarification. Nothing in this section shall be construed as authorizing any
purchase not authorized by law.

History
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ch. 333, § 2; Laws, 2002, ch. 563, § 7; Laws, 2003, ch. 539, § 5; Laws, 2004, ch. 394, § 1; Laws, 2004, ch. 577,
§ 2; Laws, 2004, 3rd Ex Sess, ch. 1, § 190; Laws, 2005, ch. 504, § 5; Laws, 2006, ch. 446, § 1; Laws, 2007, ch.
423, § 1; Laws, 2007, ch. 424, § 2; Laws, 2007, ch. 494, § 7; Laws, 2007, ch. 582, § 22; Laws, 2008, ch. 417, §
1; Laws, 2008, ch. 469, § 7; brought forward without change, Laws, 2008, ch. 544, § 4; Laws, 2009, ch. 538, § 1;
Laws, 2010, ch. 301, § 7; Laws, 2010, ch. 533, § 26; Laws, 2011, ch. 485, § 2; Laws, 2012, ch. 446, § 2; Laws,
2013, ch. 390, § 7; Laws, 2013, ch. 466, § 3; Laws, 2013, ch. 519, § 7; Laws, 2015, ch. 488, § 1; Laws, 2017, ch.
398, § 5; Laws, 2017, ch. 400, § 16; Laws, 2017, ch. 411, § 1, eff from and after Jan. 1, 2018; Laws, 2018, 1st Ex
Sess, ch. 2, § 51, eff from and after September 1, 2018.

Annotations

Joint Legislative Committee Note —

Section 1 of ch. 407, Laws of 1999, effective from and after July 1, 1999 (approved March 17, 1999), amended this
section. Section 1 of ch. 459, Laws of 1999, effective July 1, 1999 (approved April 1, 1999), also amended this
section. As set out above, this section reflects the language of Section 1 of ch. 459, Laws of 1999, pursuant to
Section 1-3-79 which provides that whenever the same section of law is amended by different bills during the same
legislative session, and the effective dates of the amendments are the same, the amendment with the latest
approval date shall supersede all other amendments to the same section approved on an earlier date.

Section 3 of ch. 428, Laws of 2000, effective from and after July 1, 2000, amended this section. Section 9 of ch.
593, Laws of 2000, effective from and after its passage (approved May 20, 2000), also amended this section. As set
out above, this section reflects the language of both amendments pursuant to Section 1-1-109 which gives the
Joint Legislative Committee on Compilation, Revision and Publication of Legislation authority to integrate
amendments so that all versions of the same code section enacted within the same legislative session may become
effective. The Joint Committee on Compilation, Revision and Publication of Legislation ratified the integration of
these amendments as consistent with the Legislative intent at the June 29, 2000, meeting of the Committee.
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Section 1 of ch. 394, Laws of 2004, effective from and after July 1, 2004 (approved April 20, 2004), amended this
section. Section 2 of ch. 577, Laws of 2004, effective from and after July 1, 2004 (approved May 27, 2004), also
amended this section. As set out above, this section reflects the language of Section 2 of ch. 577, Laws of 2004,
pursuant to Section 1-3-79 which provides that whenever the same section of law is amended by different bills
during the same legislative session, and the effective dates of the amendments are the same, the amendment with
the latest approval date shall supersede all other amendments to the same section approved on an earlier date.

Section 1 of ch. 423, Laws of 2007, effective from and after passage (approved March 20, 2007), amended this
section. Section 2 of ch. 424, Laws of 2007, effective July 1, 2007 (approved March 20, 2007), also amended this
section. Section 7 of ch. 494, Laws of 2007, effective July 1, 2007 (approved March 27, 2007), amended this
section. Section 22 of ch. 582, Laws of 2007, effective July 18, 2007, the date it was effectuated under Section 5 of
the Voting Rights Act of 1965, also amended this section. As set out above, this section reflects the language of
Section 22 of ch. 582, Laws of 2007, pursuant to Section 1-3-79 which provides that whenever the same section of
law is amended by different bills during the same legislative session, and the effective dates of the amendments are
the same, the amendment with the latest approval date shall supersede all other amendments to the same section
approved on an earlier date.

Section 1 of ch. 417, Laws of 2008, effective from and after July 1, 2008 (approved April 2, 2008), amended this
section. Section 1 of ch. 469, Laws, 2008, effective July 1, 2008 (approved April 14, 2008), also amended this
section. Section 4 of ch. 544, Laws, 2008, effective upon passage (approved May 9, 2008), brought this section
forward without change. As set out above, this section reflects the language of all amendments pursuant to Section
1-1-109 which gives the Joint Legislative Committee on Compilation, Revision and Publication of Legislation
authority to integrate amendments so that all versions of the same code section enacted within the same legislative
session may become effective. The Joint Committee on Compilation, Revision and Publication of Legislation ratified
the integration of these amendments as consistent with the legislative intent at the August 5, 2008, meeting of the
Committee.

Section 7 of ch. 301, Laws of 2010, effective upon passage (approved January 12, 2010), amended this section.
Section 26 of ch. 533, Laws of 2010, effective upon passage (approved April 16, 2010), also amended this section.
As set out above, this section reflects the language of Section 26 of ch. 533, Laws of 2010, which contains
language that specifically provides that it superseded § 37-7-13 as amended by Laws of 20710, ch. 301.

Pursuant to Section 1-1-109, the Joint Legislative Committee on Compilation, Revision and Publication of
Legislation corrected an error in a statutory reference in (d). Paragraph (iv), as added by Section 2 of Chapter 485,
Laws of 2011, was redesignated paragraph (iii), and former (i) was redesignated (iv). The Joint Committee ratified
the correction at its July 13, 2011, meeting.

Section 1 of ch. 390, Laws of 2013, effective from and after July 1, 2013 (approved March 20, 2013), Section 3 of
ch. 466, Laws of 2013, effective from and after July 1, 2013 (approved March 26, 2013), and Section 1 of ch. 519,
Laws of 2013, effective from and after July 1, 2013 (approved April 23, 2013), amended this section. As set out
above, this section reflects the language of Section 1 of ch. 519, Laws of 2013, which contains language that
specifically provides that it supersedes § 37-7-13 as amended by ch. 390 and ch. 466, Laws of 2013.

Section 5 of Chapter 398, Laws of 2017, effective from and after July 1, 2017 (approved March 28, 2017), amended
this section. Section 16 of Chapter 400, Laws of 2017, effective from and after January 1, 2018, (approved March
29, 2017), and Section 1 of Chapter 411, Laws of 2017, effective from and after January 1, 2018 (approved April 6,
2017), also amended this section. As set out above, this section reflects the language of Section 1 of Chapter 411,
Laws of 2017, which contains language that specifically provides that it supersedes § 371-7-13 as amended by
Chapters 398 and 400, Laws of 2017.

Editor's Notes —
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Section 7-7-2 provides that the words “State Auditor of Public Accounts,” “State Auditor” and “Auditor” appearing in
the laws of this state in connection with the performance of Auditor’s functions shall mean the State Fiscal Officer.

Section 27-104-6 provides that wherever the term “State Fiscal Officer” appears in any law it shall mean “Executive
Director of the Department of Finance and Administration.”

Laws of 1989, ch. 349, § 2, provides as follows:

“SECTION 2. Any contract for the purchase of commodities other than equipment for a period of not more than
twenty-four (24) months in advance, which was made before the effective date of this act (March 12, 1989) and
which would have been legal under paragraph (n) of Section 31-7-13 if such contract had been made after the
effective date of this act (March 12, 1989), is ratified, confirmed and validated”.

Laws of 1990, ch. 561, § 3, provides as follows:

“SECTION 3. Any contract for the purchase of commaodities or equipment for a period of not more than twenty-four
(24) months in advance, which was made before the effective date of this act and which would have been legal
under paragraph (n) of Section 31-7-13 as amended by this act if such contract had been made after the effective
date of this act, is ratified, confirmed and validated.”

Laws of 1990, 1st Extraordinary Session, ch. 51, § 3, effective June 30, 1990, provides as follows:

“SECTION 3. Any lease-purchase agreement by any agency entered into after April 4, 1990, and before the
effective date of Senate Bill No. 2991, 1991 Regular Session [ Laws, 1991, ch. 424], which was approved in
writing by the Department of Finance and Administration, shall be a valid and binding obligation of such agency, in
accordance with the terms of such lease-purchase agreement, to the same extent as any lease-purchase
agreement entered into pursuant to the provisions of Section 31-7-13(e) as amended by Chapter 51, First
Extraordinary Session of 1990. Any lease-purchase agreement by any governing authority entered into after April 4,
1990, and before the effective date of Senate Bill No. 2991, 1991 Regular Session [ Laws, 1991, ch. 424], which is
in compliance with Section 31-7-13(e), as amended by Chapter 51, First Extraordinary Session of 1990, shall be a
valid and binding obligation of such governing authority, in accordance with the terms of such lease-purchase
agreement, to the same extent as any lease-purchase agreement entered into pursuant to the provisions of Section
31-7-13(e) as amended by Chapter 51, First Extraordinary Session of 1990.” [Amended, Laws, 1991, ch. 424, §
2, eff from and after passage (approved March 20, 1991).].

Laws of 1996, ch. 495, § 3, provides as follows:

“SECTION 3. Any agency or governing authority that has received a bid or bids for a public construction or
renovation project on or after January 1, 1996, may exercise the authority granted under subparagraph (d)(iv) of
Section 31-7-13, Mississippi Code of 1972."

Former subparagraph (xxv) of paragraph (m) relating to State Prison Emergency Construction and Management
Board contracts or purchases was repealed by its own terms from and after July 1, 1997.

Laws of 1998, ch. 574, § 2 provides as follows:

“SECTION 2. It is the intent of the Legislature that citizens of the State of Mississippi who have physical or mental
disabilities shall be afforded the opportunity to compete and participate in employment on an equal basis with
persons who are not disabled, if the disabled persons are qualified and able to perform the essential functions of
the employment positions that are held or sought.”

On July 18, 2007, the United States Attorney General interposed no objection under Section 5 of the Voting Rights
Act of 1965, as amended and extended, to the amendment of this section by Laws of 2007, ch. 582, § 22.
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Laws of 2017, ch. 398, § 6, provides:

“SECTION 6. The provisions of this act are severable. If any part is declared invalid or unconstitutional, that
declaration shall not affect the part which remains.”

Amendment Notes —

@i

The 2003 amendment made minor stylistic changes in (a); added the sentence beginning “Competitive’ shall mean”
in (b); added (c)(v); deleted “for reasons beyond his control” in the second sentence of (f); in (j), inserted “governing
board or the" preceding “executive head” and “or his designee” thereafter, and rewrote the third sentence; made
minor stylistic changes in (m)(ii) and (m)(ix); rewrote the first sentence in (m)(v); inserted “or governing authority” in
the first sentence of (m)(vi); added (m)(xxix); and substituted “the amount provided in paragraph (c) of this section”
for “Ten Thousand Dollars ($10,000.00)” in the first sentence of (r).

The first 2004 amendment, ch. 394, inserted (d)(ii) and redesignated former (d)(ii) as present (d)(iii); and made a
minor stylistic change.

The second 2004 amendment, ch. 577, added (m)(xxx).

The 2004 amendment (3rd Ex Sess, ch. 1) made a minor stylistic change at the end of (j); substituted “paragraph”
for “subparagraph” in (m)(xxviii); and added (m)(xxxi).

The 2005 amendment added (c)(iv)2.

The 2006 amendment, in (c)(i), designated the former first sentence as 1., deleted “sealed” following “advertising for
competitive” in 1., added 2., and designated the former third and subsequent sentences as 3.

The first 2007 amendment (ch. 423) substituted “$5,000” for “$3,500," “Five Thousand Dollars” for “Three Thousand
Five Hundred Dollars,” “$25,000" for “$15,000,” and “Twenty-five Thousand Dollars” for “Fifteen Thousand Dollars”
throughout (a) through (c); and inserted “under” in (m)(xxxi).

The second 2007 amendment (ch. 424) added (u) and redesignated former (u) as present (v).

The third 2007 amendment (ch. 494), in (m)(xxxi), substituted “and dual-phase design-build method” for “or the
design-build bridging method”, inserted “under,” and substituted “Section 31-7-13.1, 37-101-44 or 65-1-85" for
“Section 31-11-3(9)"; and added (u) and redesignated former (u) as present (v).

The fourth 2007 amendment (ch. 582) substituted “Mississippi Procurement Technical Assistance Program under
the Mississippi Development Authority” for “Mississippi Contract Procurement Center” in (c)(i)(3); substituted
present (m)(xxxi) for former (m)(xxxi), which read: “Design-build method or the design-build bridging method of
contracting. Contracts entered into the provisions of Section 31-11-3(9)"; and added (m)(xxxii).

The first 2008 amendment (ch. 417), deleted the former last sentence of (j), which read: “On or before September 1
of each year, the State Auditor shall prepare and deliver to the Senate Fees, Salaries and Administration
Committee, the House Fees and Salaries of Public Officers Committee and the Joint Legislative Budget Committee
a report containing a list of all state agency emergency purchases and supporting documentation for each
emergency purchase.”

The second 2008 amendment (ch. 469), extended the date of the repealer for (c)(i)(2) by substituting “July 1, 2011”
for “July 1, 2008."

The third 2008 amendment (ch. 544), brought the section forward without change.

The 2009 amendment, in (b), substituted “$50,000.00" for “$25,000.00” in the paragraph heading, substituted “Fifty
Thousand Dollars ($50,000.00)" for “Twenty-five Thousand Dollars ($25,000.00)" in the first sentence, and added
the second, eighth and ninth sentences; in (c), substituted “($50,000.00)” for “($25,000.00)" in the paragraph
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heading, in (i)1., substituted “Fifty Thousand Dollars ($50,000.00)" for “Twenty-five Thousand Dollars ($25,000.00)"
in the first sentence and added the last sentence, substituted “item 2 of subparagraph (i)" for “part 2 of
subparagraph (i)” in (i)2., and in (i)3., substituted “Fifty Thousand Dollars ($50,000.00)" for “Twenty-five Thousand
Dollars ($25,000.00)" in the first sentence, and added the seven sentences; deleted “a” preceding “fuel
management” in the last sentence of (q); added (v); and redesignated former (v) as present (w).

The first 2010 amendment (ch. 301) added “and (4)" to the end of (m)(xxvi), and inserted “into” preceding “contracts
with one or more of the persons or firms submitting proposals” at the end of the second sentence of (r).

The second 2010 amendment (ch. 533) added the last sentence in (c)(i)1.; and added (m}(xxxiii).

The 2011 amendment, in (c)(i)2, added the last sentence and deleted the former last sentence, which had
contained a repealer for (c)(i)2; and added (d)(iii) and redesignated former (d)(iii) as (d)(iv).

The 2012 amendment added (m)(xxxiv).

The first 2013 amendment (ch. 390) inserted “including, but not limited to, a bidder having a local office and
inventory located within the jurisdiction of the governing authority” in the second sentence of (d)(ii).

The second 2013 amendment (ch. 466) added (m)(xxxv).

The third 2013 amendment (ch. 519) rewrote (m)(xviii), which read “Purchase of prison industry products. From and
after January 1, 1991, purchases made by state agencies or govemning authorities involving any item that is
manufactured, processed, grown or produced from the state’s prison industries.”

The 2015 amendment, in (j), deleted “the provisions herein for competitive bidding shall not apply and the head of
such agency shall be authorized to make the purchase or repair. Total purchases so made shall only be for the
purpose of meeting needs created by the emergency situation. In the event such executive head is responsible to
an agency board, at the meeting next following the emergency purchase, documentation of the purchase, including
a description of the commodity purchased, the purchase price thereof and the nature of the emergency shall be
presented to the board and placed on the minutes of the board of such agency” preceding “the head of such
agency, or his designees, shall”, and deleted “at the earliest possible date following such emergency purchase”
thereafter, inserted “requesting the emergency purchase” near the end of the first sentence, added the last
sentence, and added two more paragraphs; and added the last sentence of (m)(viii).

The first 2017 amendment (ch. 398), effective July 1, 2017, substituted “subparagraph (i) of this paragraph (d)" for
“paragraph (d)(i)" in (d)(ii) and (jii); substituted “subparagraph (v) of this paragraph (m)" for “subparagraph (v) of this
section” at the end of (m)(vi); and added (m){xxxvi).

The second 2017 amendment (ch. 400), effective January 1, 2018, in (c)(i)2, added the first three sentences, added
“If the Public Procurement Review Board ...;method other than reverse auction, then” at the beginning of the fourth
sentence, and therein, substituted “designate the other methods™ for “designate the methods,” deleted “bids
received via a reverse auction” following “received electronically in a secure system,” and added the last two
sentences; added “Electronic bids” at the beginning of (c)(v); substituted “subparagraph (i) of this paragraph (d)" for
“paragraph (d)(i)" near the beginning of (d)(ii} and (iii); added the last sentence of the last paragraph of (j); and
substituted “subparagraph (v) of this paragraph (m)” for “subparagraph (v) of this section” at the end of the second
sentence of (m)(vi).

The third 2017 amendment (ch. 411), effective January 1, 2018, in (c)(i)2, added the first three sentences, added “If
the Public Procurement Review Board---;method other than reverse auction, then” at the beginning of the fourth
sentence, and therein, substituted “designate the other methods” for “designate the methods,” deleted “bids
received via a reverse auction” following “received electronically in a secure system,” and added the last two
sentences; rewrote (c)(v), which read: “Agencies and governing authorities may establish secure procedures by
which bids may be submitted via electronic means”; substituted “subparagraph (i) of this paragraph (d)" for
“paragraph (d)(i)" near the beginning of (d)(ii) and (jii); added the last sentence of the last paragraph of (j); and in
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(m), substituted “subparagraph (v) of this paragraph (m)" for “subparagraph (v) of this section” at the end of the
second paragraph of (vi), and added (xxxvi).

The 2018 1st Extraordinary Session amendment, effective September 1, 2018, added (m)(xxxvii).
Cross References —

Purchase of computer or information technology equipment by department of information technology services, see
§§ 25-53-5and 25-53-21.

State contract price for public purchases, see § 37-7-712.

Qualifications based selection procedures as outlined in § 37-7-13.2(10) or competitive sealed procedures as
outlined in this section to be used when procuring construction management services, see § 37-7-13.2.

Public contracts for energy efficiency services, see § 371-7-14.

Exemption from the provision of this section of purchases by hospitals participating in group purchasing program,
see § 37-7-38.

Penalties for violating the provisions of this chapter, see § 37-7-55.
Procedure on bids, see § 31-7-105.

Provision that an audit upon the close of the fiscal year of a county shall review the county’s compliance with certain
requirements of this section, inter alia, see § 37-7-115.

Prohibition of boards of supervisors from purchasing items or services for their county, except as provided in this
section, see § 371-7-119.

Purchase and use of relocatable classrooms, see § 37-1-13.

Purchase by school districts participating in group purchasing programs for procuring services, commaodities,
supplies and equipment provided under School Lunch and Child Nutrition programs, as subject to public bid
requirements prescribed by this section, see § 37-11-7.

Mississippi Authority for Educational Television generally, see §§ 37-63-1 et seq.

Provisions governing prison industries, see §§ 47-5-531 through 47-5-575.

Duty of prison auditor with respect to bids, purchases, and sales, see § 47-5-35.

Application of definition of “minority” in Mississippi Small Business Assistance Act, see § 57-10-513.

Bidding and contracting procedures under Mississippi Superconducting Super Collider Act, see § 57-67-37.

Alternative bidding and contracting procedures under Mississippi Major Economic Impact Act, see § 57-75-21.

Amount of a bond by a successful bidder for a contract for the purchase of equipment by or on behalf of the
Mississippi Transportation Commission, see § 65-7-85.

Contracts entered into by governmental entity under § 65-43-3 exempt from provisions of this section, see § 65-
43-3.
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Imposition of standard state assessment in addition to all court imposed fines or other penalties for any
misdemeanor violation, see § 99-79-73.

Alyce G. Clarke Mississippi Lottery Law, see § 27-115-1 et seq.
Federal Aspects—

Class Life Asset Depreciation Range System, see note regarding former § 167(m) under 26 USCS § 167.

American Recovery and Reinvestment Act, see Public Law 111-5, 123 Stat. 115.

JUDICIAL DECISIONS
1.In general.
2.Factors considered.
3.Amendment of bid price.
4.Cancellation of a contract.
5.Relationship to other laws.
6.Exemption from bidding process.
7.-9.[Reserved for future use.]

10.Under former §§ 31-7-43, 31-7-45.

1. In general.

Circuit court erred in affirming a city's conditional award of a contract for a public construction project to bidder
whose bid exceeded the project’s allocated funds by more than 10 percent because the city's actions in making the
bid dependent upon the city obtaining additional public funds to match the bid were not provided by law, it could not
be argued fairly that the city’s actions were necessarily implied by the statute, and the foundational principles
underlying the statutory requirements of competitive bidding negated any inference that the city could obtain
additional public funds post-bid opening. Hemphill Constr. Co. v. City of Clarksdale, 250 So. 3d 1258, 2018 Miss.
LEXIS 356 (Miss. 2018).

Trial court properly remanded to the board of supervisors to provide a caterer with a due-process hearing and to
consider evidence to determine if its prior contract rescission was justified because a supplementation of the factual
basis of the board's justification after the hearing was required to allow for judicial review of the board’s decision.
Howell v. Bd. of Supervisors. 179 So. 3d 34, 2015 Miss. App. LEXIS 187 (Miss. Ct. App.), cert. denied, 178 So. 3d
729, 2015 Miss. LEXIS 566 (Miss. 2015).

Circuit court properly ruled that a contractor's appeal of the decision of a county board of supervisors to award a
contract to another was moot because the circuit court gave the board an opportunity to decide that it would reject
all previous bids and reopen the request-for-proposals process, and the board decided to reject all bids and reopen
the request-for-proposals process; any error that resulted from the circuit court's decision to remand for
reconsideration of the matter by the board was harmless because the circuit court could have ordered the board to
reject all bids and reopen the request-for-proposals process. Precision Communs., Inc. v. Hinds County, 74 So. 3d
366, 2011 Miss. App. LEXIS 252 (Miss. Ct. App.), cert. denied, 73 So. 3d 1168, 2011 Miss. LEXIS 548 (Miss.
2011).
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In a construction company’'s breach of contract action, a trial court erred in granting summary judgment to the
Mississippi Transportation Commission because the last sentence of a diesel fuel and asphalt cost (FAC) provision
in the parties' completion agreement should have been stricken because it contravened the requirements of Miss.
Code Ann. § 31-7-13(i) (Rev. 2008). While the FAC provision was unambiguous, and the plain meaning of the
words used in the FAC supported the Commission’s interpretation of the contract, the last sentence of the FAC
impermissibly locked in reimbursements to the construction company based on the price of petroleum as of the
expiration of contract time. Hill Bros. Constr. Co. v. Miss. Transp. Comm'n, 42 So. 3d 497, 2010 Miss. LEXIS 308

(Miss. 2010).

Circuit court properly dismissed a company’s challenge to the City's decision to award a sewer improvement project
to the second lowest bidder as the City complied with Miss. Code Ann. § 31-7-13(d)(i), did not violate the
company’'s due process rights, and did not act arbitrarily and capriciously in rejecting the company's lowest bid.
Because the City rejected the company’s bid for reasons that could not be reduced to “detailed calculations,” the
City's minutes provided the minimal, requisite “detailed calculations” pursuant to § 37-7-13(d)(i) by citing the dollar
amounts of the lowest bid and the accepted bid. Nelson v. City of Horn Lake, 968 So. 2d 938. 2007 Miss. LEXIS

636 (Miss. 2007).

Circuit court properly dismissed a company's challenge to the City’s decision to award a sewer improvement project
to the second lowest bidder as the City complied with Miss. Code Ann. § 31-7-13(d)(i), did not violate the
company's due process rights, and did not act arbitrarily and capriciously in rejecting the company’s lowest bid.
Because the City's advertisement for bids allowed for consideration of bidders’ “responsibility,” and because the
City also reserved the right to investigate bidders, the City had the right to reject the company’s bid based on
numerous complaints regarding the company’s prior work. Nelson v. City of Horn Lake, 968 So. 2d 938, 2007 Miss.
LEXIS 636 (Miss. 2007).

H.B. 1671, Reg. Sess. (Miss. 2006), was a private law which enabled the city to obtain municipal parking facilities in
exchange for the conveyance of air and development rights; the last sentences of sections 3 and 4 were
unconstitutional under Miss. Const. Art. IV, § 87, as exempting the bill from compliance with Miss. Code Ann. §§
21-17-1 and 31-7-13 and were not merely procedural and minor. Oxford Asset Partners, LLC v. City of Oxford, 970
So. 2d 116. 2007 Miss. LEXIS 575 (Miss. 2007).

The Mississippi Emergency Management Law, §§ 33-15-1 et seq., is not to be read in pari materia with subsection
(k) of this section; during an emergency, the Emergency Management Law controls. Bolivar County v. Wal-Mart
Stores, Inc.. 797 So. 2d 790, 1999 Miss. LEXIS 333 {Miss. 1999).

This section regulates the process by which boards of supervisors may purchase heavy equipment for road
maintenance and other related purposes. Canton Farm Equipment, Inc. v. Richardson. 501 So. 2d 1098. 1987
Miss. LEXIS 2273 (Miss. 1987).

Although a county board of supervisors may advertise for purchase of equipment pursuant to this section, the board
is not invariably required to accept the lowest bid, rather, the law contemplates that the board, if it accepts any bids
at all, will accept the lowest and best bid and, if it accepts a bid that is not dollarwise the lowest, the board must
place on its minutes the detailed calculations in a narrative summary explaining why the accepted bid was
determined to be the lowest and best bid. Canton Farm Eguipment, Inc. v. Richardson. 501 So. 2d 1098, 1987
Miss. LEXIS 2273 (Miss. 1987).

2. Factors considered.

That appellant's suppliers were protected by a payment bond given under Miss. Code Ann. § 85-7-185 [repealed]
did not preclude a school board, which awarded the contract to the next lowest bidder, from considering appellant's
prior payment disputes with suppliers. Rod Cooke Constr. Co. v. Lamar County Sch. Bd., 135 So. 3d 902, 2013
Miss. App. LEXIS 641 (Miss. Ct. App. 2013), cert. denied, 136 So. 3d 437, 2014 Miss. LEXIS 204 (Miss. 2014).
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School board's award of contract to appellant's competitor, though appellant was the lowest bidder, was not
arbitrary or capricious, because the board was not statutorily obligated to accept the lowest bid, and the bid
documents stated that the board could award a contract to an entity other than the lowest bidder if it determined it
was “best” to do so. Rod Cooke Constr. Co. v. Lamar County Sch. Bd.. 135 So. 3d 802. 2013 Miss. App. LEXIS 641
(Miss. Ct. App. 2013), cert. denied, 136 So. 3d 437, 2014 Miss. LEXIS 204 (Miss. 2014).

Decision by a county board of supervisors to award a public contract to construct a jail to a bidder who was the third
lowest bidder was not arbitrary and capricious because the board had the discretion to consider a bidder's prior
experience when awarding the contract, Miss. Code Ann. § 37-7-13, and the lowest bidder never submitted any
documentation of prior experience and the second lowest bidder's documentation of prior experience did not meet
the prior experience requirement. Murphy & Sons, Inc. v. DeSoto County Bd. of Supervisors, 122 So. 3d 87, 2013
Miss. App. LEXIS 58 (Miss. Ct. App.), cert. denied, 1271 So. 3d 918, 2013 Miss. LEXIS 506 (Miss. 2013).

Request by a county board of supervisors that bidders provide a list of prior jail-construction experience did not
amount to an impermissible prequalification of bidders, Miss. Code Ann. § 37-7-13, because the prior-experience
requirement: (1) did not violate any of the purposes of the competitive bidding process; (2) was not unreasonably
restrictive to bidders; and (3) left discretion to the board to consider bids that did not conform to the bid
specifications. Murphy & Sons, Inc. v. DeSoto County Bd. of Supervisors, 122 So. 3d 87, 2013 Miss. App. LEXIS 58
(Miss. Ct. App.), cert. denied, 121 So. 3d 918, 2013 Miss. LEXIS 506 (Miss. 2013).

County board of supervisors' consideration of a local company’'s promise to employ local residents and provide
special services to the elderly in awarding a contract for solid waste disposal, when it had failed to include them in
the request for proposals, was a violation of Miss. Code Ann. ' 31-7-13(r), requiring the bid process to be reinitiated.
Preferred Transp. Co.. LLC v. Claiborne County Bd. of Supervisors. 32 So. 3d 549. 2010 Miss. App. LEXIS 170
(Miss. Ct. App. 2010).

In case in which a wastewater services company challenged a utility authority’s acceptance of another company’s
proposal for the operation and management of the authority’s wastewater facilities, the services company
unsuccessfully argued that there was no justification in awarding the winning company the contract because the
services company'’s proposal was the lowest price. Pursuant to Miss. Code Ann. § 31-7-13(r), price was just one
factor for the authority to consider. Wastewater Plant Serv. Co. v. Harrison County Ufil. Auth., 28 So. 3d 686, 2010
Miss. App. LEXIS 97 (Miss. Ct. App. 2010).

Agency’'s argument that competitive bidding laws prohibited it from paying the contractor for changes or
modifications to the construction contract because the changes were not “commercially reasonable” as required by
Miss. Code Ann. § 371-7-13(g) was improper because the contractor made the agency aware of the complications.
The contractor did not wait until the project had overrun before approaching the agency for change orders. Tupelo
Redevelopment Agency v. Gray Corp.. 972 So. 2d 495. 2007 Miss. LEXIS 577 (Miss. 2007).

Trial court properly upheld a county board of supervisors' award of a construction contract to a resident contractor
because a nonresident contractor, whose bid was the lowest, had some negative references. Pursuant to Miss.
Code Ann. § 37-7-13(d)(i), the board was free to consider the experience, skill, and reputation of the competing
firms in determining which bid was the “lowest and best.” Billy E. Burnett, Inc. v. Pontotoc County Bd. of
Supervisors, 940 So. 2d 241, 2006 Miss. App. LEXIS 138 (Miss. Ct. App.), cert. denied, 939 So. 2d 805, 2006 Miss.
LEXIS 627 (Miss. 2006).

3. Amendment of bid price.

A governing authority cannot accept a bid price increase after sealed bids are opened, except where the error and
the intended correct bid are evident on the face of the bid document. Hemphill Constr. Co. v. City of Laurel, 760 So.
2d 720, 2000 Miss. LEXIS 111 (Miss. 2000).
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4, Cancellation of a contract.

Board of supervisors' capricious rescission of a caterer's contract for prisoner catering services was in error
because it was arbitrarily based upon consideration of matters outside of the bid specifications; the board rescinded
the award of the contract despite the caterer's compliance with bid requirements and certifications, and it based its
decision upon the testimony of the sheriff, which lacked a credible basis upon which it could base its decision.
Howell v. Bd. of Supervisors, 179 So. 3d 34, 2015 Miss. App. LEXIS 187 (Miss. Ct. App.), cert. denied, 178 So. 3d
729, 2015 Miss. LEXIS 566 (Miss. 2015).

Ina 42 U.S.C.S. § 7983 case in which a contract was extended for 24 months by a former mayor and board of
aldermen (board) and the contract was cancelled by the new mayor and board, the contractor and the assignee
argued unsuccessfully that the cancellation violated the Contracts Clause, U.S. Const. art. |, § 10. Even if it was
determined that the cancellation of the contract constituted a substantial impairment and was not justified by a
legitimate public purpose, the continuance of the contract against the wishes of the successor municipal board
would have violated the board’s sovereignty as provided by Mississippi common law and Miss. Code Ann. § 31-7-
13(n)(i). ECO Res., Inc. v. City of Horn Lake. 640 F. Supp. 2d 826, 2009 U.S. Dist. LEXIS 55280 (N.D. Miss. 2009),
aff'd, 379 Fed. Appx. 326, 2010 U.S. App. LEXIS 10183 (5th Cir. Miss. 2010).

In a case in which a contractor and its assignee argued that a new mayor and board of alderman ratified the
contract extension made by the former mayor and board of alderman when they modified the contract, given the
disclaimer in the mayor's letter to the contractor, the contractor and its assignee failed to create a genuine issue of
material fact establishing that the successor board of aldermen ratified the former board of aldermen’s agreement to
extend the term of the maintenance contract. Pursuant to Miss. Code Ann. § 37-7-13(n)(i} and Mississippi common
law, the voiding of the maintenance contract by the successor board of aldermen did not offend Mississippi law.
ECO Res., Inc. v. City of Horn Lake, 640 F. Supp. 2d 826, 2009 U.S. Dist. LEXIS 55280 (N.D. Miss. 2009), affd,
379 Fed. Appx. 326, 2010 U.S. App. LEXIS 10183 (5th Cir. Miss. 2010).

5. Relationship to other laws.

Substantial evidence supported a school district's conservator’s decision to terminate a superintendent because the
evidence showed the superintendent violated district policy and state law by obtaining vehicles without required
competitive bids or approval of the district's board of trustees and did not properly supervise an employee who
acquired the vehicles. Leigh v. Aberdeen Sch. Dist.. 207 So. 3d 1276. 2016 Miss. App. LEXIS 307 (Miss. Ct. App.
2016), writ denied, 207 So. 3d 1240, 2017 Miss. LEXIS 22 (Miss. 2017).

In a 42 U.S.C.8. § 7983 case in which a contractor and its assignee sued a city following the cancellation of a
contract which had been extended for 24 months by the former mayor and board of alderman (board) and cancelled
by the new mayor and board, the contractor and its assignee unsuccessfully argued that Miss. Code Ann. § 271-7-7
authorized the original board to agree to the term extension. Under Miss. Code Ann. § 37-7-13(n)(i), the contract
extension was an ultra vires act in the sense that the former mayor and board could not legally agree to bind the
new mayor and board to the contract. ECO Res., Inc. v. City of Horn Lake, 640 F. Supp. 2d 826. 2009 U.S. Dist.
LEXIS 55280 (N.D. Miss. 2009), aff'd, 379 Fed. Appx. 326, 2010 U.S. App. LEXIS 10183 (5th Cir. Miss. 2010).

6. Exemption from bidding process.

In case in which a wastewater services company challenged a utility authority’s acceptance of another company's
proposal for the operation and management of the authority’s wastewater facilities, the services company
unsuccessfully argued that the authority violated Miss. Code Ann. § 37-7-13(c) and (d) by not re-opening the
bidding so that other bidders could modify their bids and by not stating the reasons for not choosing the lowest bid.
Neither subsection applied to the contract because the contract was for a wastewater-treatment system and was
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exempt from bidding requirements pursuant to Miss. Code Ann. § 37-7-13(m)(xxii). Wastewater Plant Serv. Co. v.
Harrison County Util. Auth., 28 So. 3d 686, 2010 Miss. App. LEXIS 97 (Miss. Ct. App. 2010).

7.-9. [Reserved for future use.]

10. Under former §§ 31-7-43, 31-7-45.

A suit for bills of lumber, totaling over $1,400, sold to a member of a board of supervisors, without competitive bids
having been secured, was dismissed, in the absence of a showing that any emergency existed suspending the
requirement of the statute, notwithstanding it might be conceded that the account was susceptible of a breaking
down into separate and independent items each less than $100. Duncan v. Board of Sup'rs, 4 So. 2d 219 (Miss.

1941).

A special act of the Legislature authorizing the board of supervisors of a designated county to reimburse a former
sheriff thereof for expense incurred in purchasing disinfectants for the county jail, which claim had previously been
disallowed by the board of supervisors, was void as being within the prohibition of this section [Code 1942, § 9027]
in suspending the operation of a general law (Code 1942, § 9027) relating to the purchase of supplies by the
county which expressly requires contracts for the purchase of supplies, etc., to be let upon competitive bids and
prohibits any individual members of the board from making such purchases. Beall v. Board of Supervisors. 191
Miss. 470. 3 So. 2d 839, 1941 Miss. LEXIS 171 (Miss. 1941).

The statute was not complied with so as to permit recovery against a county for lumber supplies to a county
supervisor for the repair of bridges in his district, one of which consumed more than $100 of such lumber, by
dividing the bill for the total amounts of lumber into lots of less than $100 each, there being no emergency. Bigham
v. Lee County. 184 Miss. 138, 185 So. 818. 1939 Miss. LEXIS 48 (Miss. 1939).

“Emergency” in statute authorizing members of board of supervisors to make emergency expenditures is
unforeseen occurrence of combination of circumstances calling for immediate action. Atfala County v. Mississippi
Tractor & Equipment Co.. 162 Miss. 564, 139 So. 628, 1932 Miss. LEXIS 146 (Miss. 1932).

Statute empowering members of board of supervisors to make emergency expenditures held inapplicable, where
articles were purchased as needed for county’s road machinery. Attala County v. Mississippi Tractor & Equipment
Co., 162 Miss. 564, 139 So. 628, 1932 Miss. LEXIS 146 (Miss. 1932).

When price of disinfectants for jail and courthouse exceeded one hundred dollars, individual member of board of
supervisars had no authority to contract therefor. Franklin County v. American Disinfectant Co.. 153 Miss. 583, 121
So. 271, 1929 Miss. LEXIS 59 {(Miss. 1929).

OPINIONS OF THE ATTORNEY GENERAL

Regardless of format, copyright library materials intended for circulation, including books, periodicals, maps,
microforms, films, filmstrips, video tapes, audio tapes, records, and compact discs, are exempt from bid
requirements. Woodburn, Jan. 24, 1990, A.G. Op. #90-0055.

If City of Tupelo requests and receives letter from State Auditor's Department documenting Neilsen/Data Quest
price on certain piece of equipment, City may then purchase such equipment from adjacent state agency if state
agency price does not exceed Neilsen/Data Quest price; if piece of equipment is not listed, then city may purchase
by negotiation. Mitchell, Feb. 28, 1990, A.G. Op. #390-0177.

Pearl River Valley Water Supply District is, in specific and limited context of state purchasing laws, governing
authority, and as such may exercise discretionary authority afforded other governing authorities with respect to
purchase of liability insurance. Stennis, Sept. 4, 1992, A.G. Op. #92-0716.
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Fact that port commission failed to take official action on emergency repair resolution “at the board meeting next”
within subsection (k) of this section is not fatal to contract but is, at worst, harmless error; therefore, emergency
repair bill may be lawfully considered for payment, provided all other requisites of subsection (k) of this section
were, consistent with fact, adjudicated and spread on port commission minutes at either of commission’s next two
meetings. Genin, Jan. 20, 1993, A.G. Op. #92-1008.

Any purchase of materials by school board would have to be made in accordance with this section which provides
that only expenditures of less than $5,000 may be made without advertising for bids; if school board elects to make
multiple purchases connected to single project, it must exercise care not to split invoices or otherwise act so as to
circumvent preceding provisions. Cronin, Feb. 10, 1993, A.G. Op. #93-0027.

Lease-purchase of equipment by counties is governed by subsection (e) of this section which does not address
refinancing arrangement; however, nothing in this statute appears to prohibit refinancing if in fact county can do so
at more favorable terms, taking into consideration costs of refinancing, if any; if county desires to consider such, it
will be bound by same provisions and limitations enumerated by subsection (e) of this section that apply to initial
financing, including requirement that county obtain at least two written competitive bids. Gamble, Mar. 31, 1993,
A.G. Op. #93-0189.

Subsection (m)(viii) of this section exempts from bid requirements items available from only one source; therefore,
Central Data Processing Authority is authorized to approve sole-source acquisitions of data processing equipment;
accordingly, upon finding that operating system upgrade for Public Employees’ Retirement System is available from
one source only, acquisition is exempt from competitive bidding requirements. Stebbins, June 2, 1993, A.G. Op.
#93-0366.

Board of supervisors could utilize properly bid and awarded term contract with vendor to provide asphalt, labor and
equipment to overlay county roads where all preparatory work was to be performed by county employees with
county equipment, and vendor was to merely deliver and install asphalt. Trapp, July 14, 1993, A.G. Op. #93-0468.

Board of supervisors may execute change order and pay contractor for any additional work performed pursuant to
previously approved change order but when there has been no official action approving in advance additional work
by contractor, board of supervisors is without authority to make payment for that additional work. Montgomery, July
15, 1993, A.G. Op. #93-0458.

Statute does not contemplate or permit use of change orders to complete second phase of public construction
project where contract and specifications were limited to first phase of construction and it was known during bidding
of contract that substantial additional construction not provided for was contemplated at later time; second phase of
renovation of hospital was not necessary or incidental to completion of first phase of construction and must be
treated as new undertaking outside scope of contract and therefore hospital board had to solicit competitive bids in
order to complete second phase of planned renovations. Gwin, July 30, 1993, A.G. Op. #93-0502.

Whether or not emergency situation exists such as to warrant raising this section exemption from bids is factual
determination that must be made by municipal governing board, not attorney general. Walker Aug. 18, 1993, A.G.
Op. #93-0584.

Governing boards of counties and cities are not required to open bids during official meeting of board; governing
boards in their discretion may direct that bids be received and opened on date and at time and place specified by
board in request for bids by designated agent of board, such as clerk, deputy clerk or purchasing agent; such agent
would, of course, only be authorized to open and announce bids in open, public proceeding where bidders, their
representatives and general public could be present, could then be arranged, recorded and tabulated and then
presented to governing boards at later official meeting for acceptance or rejection. Dyson Dec. 15, 1993, A.G. Op.
#93-0781.

If proposed contract is to survey and reappraise plan proposed by county, Section 27-35-101 expressly requires
competitive bidding but if contract is strictly to provide a professional service to county, it does not require
competitive bidding under this section. Gex, Jan. 5, 1994, A.G.Op #93-0970.
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There is no statutory or precedential prohibition that would preclude convicted felon from bidding on public
contracts. Trapp, Feb. 2, 1994, A.G. Op. #94-0038.

Although subsection (n)(ii) of this section provides for purchases to be made pursuant to purchase order from
vendor for commodities by board of supervisors, there is no statutory authority within provisions of public purchases
law for board of supervisors to expend public funds for membership fees and administrative fees for the privilege of
purchasing from an individual vendor. Henley, Feb. 9, 1994, A.G. Op. #93-0914.

Governing authorities have obligation to carefully scrutinize each bid for not only amount of bid, but quality of bid
and insolvency or delinquency of taxpayer vendor is factor to consider. Barry, Feb. 24, 1994, A.G. Op. #93-0964.

Subsection (m) of this section would permit a regional airport authority to transfer surplus equipment to the county
without the necessity of competitive bids and upon such terms and conditions the authority deems appropriate so
long as the authority receives fair market value therefor. Montague, April 20, 1995, A.G. Op. #95-0112.

The awarding of a contract for services only does not necessitate competitive bidding under this section.
Benvenutti, May 10, 1995, A.G. Op. #95-0175.

The provisions of Section 19-11-27 shall not apply to a contract, lease or lease-purchase contract entered into
pursuant to this section. Gex, May 24, 1995, A.G. Op. #95-0256.

Expenditure of gaming funds for road and bridge construction is subject to the limitation of Section 19-11-27 that the
board, during the last three months of the last year of their term, shall not expend or authorize the expenditure of
more than 25% of that item of the budget, except contracts, leases or lease-purchase agreements entered into
pursuant to this section. Gex, May 24, 1995, A.G. Op. #95-0256.

A governmental entity may exercise an option to renew a contract, entered into pursuant to subsection (n)(i) of this
section and for a period of less than twenty-four months, for the time remaining in the twenty-four month period
without rebidding the contract. Bradley, June 2, 1995, A.G. Op. #95-0290.

Pursuant to subsection (c) of this section, the county may not advertise and accept bids without proper
authorization by the board of supervisors. Before any advertisement for bids is made, the board must adopt a
resolution stating its intention to make a purchase, stating the specifications for the purchase and authorizing the
bids. Evans, August 16, 1995, A.G. Op. #95-0488.

Subsection (c) of this section, which requires advertisement for competitive sealed bids for certain purchases,
makes no signature requirement. Hemphill, October 11, 1995, A.G. Op. #95-0667.

If the one bid offered was for an automobile with a smaller engine than that specified for in the publication, then that
bid cannot be accepted by the Town pursuant to subsection (d) of this section because other potential bidders were
not put on notice that they might also submit bids for an automobile with a smaller engine. Davies, January 26,
1996, A.G. Op. #96-0019.

Where a change is made by a governing authority in the plans and specifications of a proposed purchase, that any
time after advertisement for bids and prior to acceptance, the procedure set out in this section must start anew.
Davies, January 26, 1996, A.G. Op. #96-0019.

There is no prohibition found in this section for constructing a proposed conference/convention center building in
two phases to be spread over two or three years in the future, so long as it is commercially and fiscally reasonable.
Montague, January 26, 1996, A.G. Op. #95-0849.

Since there is no statute similar to Section 27-39-3 on county publishing contracts, the county may negotiate for

such contracts, or may bid them out using this section and/or Section 19-3-35 as a guideline. Coleman, March 22,
1996, A.G. Op. #96-0135.
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Where the bid specifications are stated in the advertisement itself and not referred to as on file with the clerk, a
change in the specifications would require the procedure set out in this section to start anew, but, where the
specifications are merely referred to in the advertisement as on file with the clerk, and where the right is reserved in
the advertisement to amend the specifications upon reasonable notice to all who have examined or requested
copies of those specifications from the clerk, readvertisement for bids following an amendment to the specifications
would not be required. McFatter, April 19, 1996, A.G. Op. #96-0168.

Based on this section, the prices of individual items to be purchased by a city for landscape purposes are not
controlling in determining the proper purchasing/bidding procedure. Young, June 28, 1996, A.G. Op. #96-0330.

Pursuant to subsection (m)(v) of this section, the governing authority may authorize in general terms the item or
items that are to be purchased and the maximum bid authorized, and leave flexibility with the persons attending the
public auction as to which particular item should be purchased for the governing authority. Skinner, July 12, 1996,
A.G. Op. #96-0422.

The change order procedure under subsection (g) of this section cannot be utilized to amend contracts for the
purchase of classroom furniture such as desks and chairs. Wallace, August 30, 1996, A.G. Op. #96-0569.

If proposed contractual changes are within the scope of the construction contract, then the procedure authorized by
subsection (g) of this section could be utilized. However, if the contract is a separate one for the purchase of
commoadities as defined by Section 31-7-1(e), then the change order procedure could not be used. Wallace, August
30, 1996, A.G. Op. #96-0569.

The procedure for requesting proposals set out in subsection (t) of this section applies only to contracts with private
waste disposal firms and does not apply to contracts between public agencies and solid waste management
authorities, which are governed by Section 17-17-321. Harris, September 6, 1996, A.G. Op. #96-0607.

Pursuant to this section a city may negotiate and sell surplus vehicles to the school district; however, the city must
obtain fair market value for the vehicles. The vehicles may not be donated. Hall, September 6, 1996, A.G. Op. #96-
0572.

There is no legal authority, statutory or otherwise, for public school districts to delegate the duties set out in this
section, concerning advertising and accepting bids for public purchases to a private nonprofit corporation. Cronin,
September 20, 1996, A.G. Op. #96-0559.

Under the plain language of Section 371-7-38, if the University of Mississippi Medical Center does organize or
participate in a group purchase program with other hospitals, then its purchases of supplies, commodities and
equipment made through such program would be exempt from the provisions of Section 31-7-12 and this section.
Ranck, October 11, 1996, A.G. Op. #96-0692.

Based on Sections 31-27-3, 31-27-5, 31-27-11, 31-27-13, 31-27-17 and the intent and policy of the Refinancing Act
as announced by the Legislature, the certificates evidencing the debt of the District on the building constructed
under the Lease-Purchase Act are bonds within the meaning of the statute and may be refunded by the issuance of
general obligation refunding bonds. Piazza, October 14, 1996, A.G. Op. #96-0707.

As provided by Section 31-7-38, University Medical Center purchases of supplies, commodities and equipment
made through a group purchasing program would be exempt from this section requirements, including competitive
bidding. Ranck, November 8, 1996, A.G. Op. #96-0755.

Based on subsection (n)(ii) of this section and § 37-7-109, there is no requirement that a separate receiving report
be prepared for each and every delivery, load or shipment of gravel or other similar commodity received. Instead,
statutory requirements are satisfied where a signed load ticket or receipt is issued evidencing each delivery, load or
shipment received at and on the various delivery points and dates throughout each month. All of these signed
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tickets or receipts, in turn, are then attached to the receiving report covering the applicable period—-a day, a week or
any other reasonable time period not exceeding one month. Logan, December 6, 1996, A.G. Op. #96-0768.

If a contract for solid waste collection will exceed $50,000.00, the provisions of subsection (t) of this section must be
followed. Fortier, December 6, 1996, A.G. Op. #96-0816.

Amounts allocated for a public construction or renovation project include architectural fees or other costs if those
fees and costs are included in the notice to receive written sealed proposals that are directed to bidders. Webb,
May 23, 1997, A.G. Op. #97-0277.

In negotiating with the lowest bidder to enter a public contract within allocated funds, subsection (d)(ii) of this
section only allows the lowest bidder to reduce its bid to come within the amount of funds allocated and does not
authorize an agency or governing authority to make reductions to plans or specifications. Webb, May 23, 1997,
A.G. Op. #97-0277.

Subject to review by a court of competent jurisdiction, a municipality has the authority to forgo advertising and
bidding requirements and enter into an emergency repair contract upon a finding by the governing authority that an
appropriate emergency exists, but the municipality may not forgive monthly rentals due under a lease to pay for
such repairs. Shoemake, July 3, 1997, A.G. Op. #97-0395.

Although a construction or architectural firm may not be paid twice for the same services, government entities may
contract with a firm that is providing architectural services to also provide construction management services
without advertising for bids either by entering into an additional contract or by amending the existing contract.
Kilpatrick, Aug. 22, 1997, A.G. Op. #97-0471.

Giving the word “negotiate” its common and ordinary acceptation and meaning, subsection (d)(ii) of this section
must be interpreted to allow the governing authority, in negotiating with the lowest bidder to enter a public contract
within allocated funds, to make alterations to the plans and specifications for the construction project, as well as the
price (modifying opinion to Webb dated May 23, 1997). Guice, September 19, 1997, A.G. Op. #97-0577.

A governing body may, without the necessity of competitive bids, and upon such terms and conditions as the
governing authority deems appropriate, sell and transfer property to other governing authorities at prices below
market value if the selling governing authority finds as a matter of fact, and encompasses such finding upon its
minutes, that the sale at below market value is in the best interest of the taxpayers of the state. Toney, Dec. 12,
1997, A.G. Op. #97-0770.

A county may enter into a contract with a computer company to develop a computer program and may sell its rights
to such a program, but a county cannot develop a computer program solely for the purpose of sale for a profit; such
a contract is permissible only as an incident to development of a product with a legitimate county or governmental
purpose. Meadows, January 9, 1998, A.G. Op. #97-0787.

The only minority set-aside permitted in Mississippi is that which is found in statutory provision requiring that 20% of
anticipated annual expenditures by agencies and governing authorities be set aside for purchase of commodities
from minority businesses and that set-aside purchases be made from the lowest and best minority business bidder.
Smith, January 16, 1998, A.G. Op. #97-0838.

Funds collected, managed, and expended by the Chancery Clerk in connection with a preliminary engineering and
environmental assessment phase of a thoroughfare project will be subject to the statute. McAdams, April 17, 1998,
A.G. Op. #98-0195.

Where a private group donates funds collected to pay for a monument to the city, the city may not then use the
funds donated to have the monument constructed. Bowman, June 12, 1998, A.G. Op. #98-0308.

Pursuant to Section 25-53-5(0), the Mississippi Department of Information Technology Services could utilize the
State Contract Price list to acquire equipment, systems, and related services when applicable; however, this would

SHELTON VANCE



Page 28 of 34
Miss. Code Ann. § 31-7-13

not raise the advertisement for bids threshold to $10,000.00 as provided in the amendment to this section contained
in Senate Bill 2193. Litchliter, June 12, 1998, A.G. Op. #98-0288.

The general purchasing statute, this section, applies to purchases by the Department of Finance and Administration
and thus, arguably, to Mississippi Department of Information Technology Services (ITS) under Section 25-53-5(0),
but this general statute must yield to the specific requirements of 25-53-5(n), which sets out the threshold for
advertising for bids by ITS. Litchliter, June 12, 1998, A.G. Op. #98-0288.

Where a county solicits proposals for disposal of waste, but does not include a request for a proposal that would
also include hauling or transportation of the waste, in order to let a contract for collection or transportation of waste,
the county would have to solicit proposals first in accordance with the statute. Trapp, June 19, 1998, A.G. Op. #98-
0310.

If the expenditure for the collection of trash will exceed $50,000.00, the bidding requirements set forth in subsection
(t) must be followed. Bailey, August 21, 1998, A.G. Op. #98-0510.

The occasional rental of heavy equipment by a city does not come within the categories of contract or expenditure
listed in the statute and, therefore, so long as the rental equipment is not used in the construction or installation of
new facilities, and so does not constitute part of a construction contract, bidding is not required; the equipment use
remains in the nature of a service contract which does not come within the restrictions of the statute. Houston,
November 20, 1998, A.G. Op. #98-0705.

Where the lowest and best bid received is more than ten percent (10%) above the amount of funds allocated,
subsection (d)(ii) does not permit a school district to negotiate with such low bidder in order to enter into a contract.
Lowrey, December 23, 1998, A.G. Op. #98-0764.

Where a school board already allocated a sum certain for a building and elected to solicit bids for the building, but
did not include all buildings in one bid solicitation, the board could not later add allocations for other unbid
construction to its budget allocation and consider the bid already received as within the limits permitted by
subsection (d)(ii). Lowrey, December 23, 1998, A.G. Op. #98-0764.

A county purchase clerk may purchase equipment or supplies that are less than $1,500.00 at an equipment/supply
auction subject to the subsequent approval of the claim by the board of supervisors. Golding, January 8, 1999,
A.G. Op. #98-0784,

A “bid” should be a firm offer to sell for a certain price, and a bid that is made “subject to availability” does not
constitute a competitive written bid as required by this section. Golding, January 8, 1999, A.G. Op. #98-0784.

There is no limitation in this section or in case law that sets any absolute numerical or percentage limitation on the
amount by which a contract may be increased by change order; the only standard is reasonableness under the
circumstances. Griffin, January 29, 1999, A.G. Op. #99-0047.

A correctional facility authority board may sell property to the Department of Corrections for less than fair market
value as long as it makes the required determination that such would be in the best interest of the taxpayers of the
state and gains approval from Department of Finance and Administration; however, it may not make an outright
donation of the property (modified by opinion to Bryant dated June 9, 1999). Osborne, March 26, 1999, A.G. Op.
#99-0108.

A municipal contract for the professional services of a tree surgeon is not subject to this section. Bowman, April 30,
1999, A.G. Op. #99-0185.

Section 31-7-1 and this section do not control in the purchase of personal property as part of the acquisition of an
existing physical therapy and rehabilitation center. Williams, May 14, 1999, A.G. Op. #99-0215.
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A community hospital is authorized to purchase all tangible assets of a physical therapy and rehabilitation practice
for no more than fair market value, without regard to this section and the general bid procedures set out therein;
however, if real property is to be purchased as a part of this transaction, such purchase must be ratified by the
governing authorities constituting the owner or owners of the hospital; further, no consideration may be paid for
intangible assets of the practice. Williams, May 14, 1999, A.G. Op. #99-0215.

There is no statutory requirement that a bid to supply commadities to a county must be dated. Fortier, August 20,
1999, A.G. Op. #99-0413.

A city cannot purchase personal property at public auction. Edens, Nov. 12, 1999, A.G. Op. #99-0600.

If a purchase of motor vehicles or other equipment from a federal or state agency or another governing authority at
a public auction falls within the parameters of Section 31-7-13(m)(v), the governing authorities may make the
purchase. Edens, Nov. 12, 1999, A.G. Op. #99-0600.

Section 61-3-15(c) cannot override the provisions of Section 31-7-13(g) regarding the ability to enter into change
orders without board approval. Montague, Dec. 10, 1999, A.G. Op. #99-0647.

A county board of supervisors was required to advertise for the additional services of cleaning around garbage
receptacles and hauling off excess garbage since the services would likely involve an expenditure of more than
$50,000. Bailey, Jan. 14, 2000, A.G. Op. #2000-0001.

Where the board had developed and documented justification in accordance with the statute for requiring a single
make and model of pump, the board could issue specifications limiting bidding to only that single make and model
of pump. Compretta, April 28, 2000, A.G. Op. #2000-0199.

A town may not enter into separate contracts in increments that will not exceed $10,000 for the purpose of
circumventing the bid requirements of the statute. Ringer, May 1, 2000, A.G. Op. #2000-0223.

The governing authorities of a city were required to advertise pursuant to subsection (t) for the additional service of
providing customers with rolling containers, since this service would likely involve an expenditure of more than
$50,000.00. Mitchell, June 30, 2000, A.G. Op. #2000-0320.

The statute should be read as requiring only two working days rather than 48 working hours with regard to issuance
of addenda to bid specifications. Anderson, July 28, 2000, A.G. Op. #2000-0390.

A contract with a city under which a company would provide the manpower, equipment, and expertise necessary to
efficiently recover from a hurricane or other disaster was subject to requirements for advertising and taking bids
since only contracts that are made during the time of an emergency are exempt from state laws governing
construction, solid waste contracts and purchasing. Mitchell, Oct. 6, 2000, A.G. Op. #2000-0579.

A municipality must comply with the statute if the municipality extends a water system or makes capital
improvements to the system. Snyder, Nov. 27, 2000, A.G. Op. #2000-0673.

A county was required to readvertise for proposals in order to amend a solid waste collection and disposal contract
to allow the county to utilize the county’s credit in order to obtain a more favorable lease-purchase price for garbage
carts that would be used by customers. Griffith, Mar. 9, 2001, A.G. Op. #01-0072.

Governing authorities may not accept a bid submitted after the time established for the receipt of bids in the notice,
and the governing authorities must make the factual determination as to the actual time that bids are received for a
contract for public construction or purchases of equipment. Hatcher, Mar. 16, 2001, A.G. Op. #01-0149.

A contract between Mississippi Department of Corrections and a private medical provider for healthcare services at
a private prison is not subject to the state’s public bid law. Johnson, Oct. 26, 2001, A.G. Op. #01-0652.
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A contract allowing for the placement of a vending machine on the premises of a school under the management of
the county school board does not fall within the purchases and/or rentals covered by the statute. Carnathan, Oct.
29, 2001, A.G. Op. #01-0670.

Provided the county board of supervisors has declared an emergency, construction at a regional correctional facility
to repair tornado and windstorm damage falls into the category of a repair contract, which does not require bids in
emergency situations. Griffith, Nov. 28, 2001, A.G. Op. #01-0744.

A contract between a municipality and a company to manage the city waste water treatment plant, to maintain and
repair water and sewer lines, pumps, wells, etc., to read meters and to assist the water department with customer
relations falls within the ambit of subsection (r), even if the municipality owns the waste water treatment plant and
all of the infrastructure. Cole, Apr. 5, 2002, A.G. Op. #02-0147.

Motor vehicles and equipment purchased at public auction by those entities which come under the public
purchasing laws must be offered by a state agency or governing authority of the state of Mississippi. Entrekin, Apr.
12,2002, A.G. Op. #02-0169.

The Port Authority does not have to require a certificate of responsibility for demolition contractors to bid on public
projects; however, in its discretion, it may require contractors to have a certificate of responsibility prior to bidding
on such projects. Hunter, May 3, 2002, A.G. Op. #02-0207.

A board of supervisors may establish a policy requiring bidding where state law does not require bidding but cannot
establish a purchasing policy that supercedes state law. Crook, Sept. 6, 2002, A.G. Op. #02-0452.

A county office must obtain a purchase order through the centralized purchasing system of the county or a contract
for the purchase as authorized by the board of supervisors; moreover, the board ultimately approve the purchase
through the claims docket and/or by recital of the contract in their minutes. Crook, Sept. 6, 2002, A.G. Op. #02-
0452.

Purchases of commedities under $3,500.00 may be made without competitive bid pursuant to § 31-7-13(a);
however, contracts for services require prior approval of the board of supervisors regardless of amount. Crook,
Sept. 6, 2002, A.G. Op. #02-0452.

County would have to re-advertise for proposals in order to implement amendments to existing contract terms for
waste disposal and collection exceeding $50,000.00. Hammack, Sept. 6, 2002, A.G. Op. #02-0515.

Governing autharities of a municipality must comply with the procedures in Section 31-7-13(r) to enter into a
contract for operation, management and maintenance of the city’s combined water and sewer system, as such a
contract includes services of sewage collection. Jones, Nov. 8, 2002, A.G. Op. #02-0670.

City may not renew an existing contract for sewage collection or disposal of more than $ 50,000.00 but must follow
the procedures set forth in Section 371-7-13(r) and request proposals. Jones, Nov. 8, 2002, A.G. Op. #02-0670.

An ordinance which prohibits potential contractors from the bidding process would be inconsistent with Section 31-
7-13, which sets forth specific requirements for advertising and soliciting bids. McKissack, Dec. 13, 2002, A.G. Op.
#02-0119.

A school district may transfer used school buses for less than fair market value upon a proper finding by the
governing body of the selling entity that such a transfer would be in the best interests of the taxpayers. Stephens,
Dec. 13, 2002, A.G. Op. #02-0719.

Section 31-7-14 does not include the procedure for contracting for water conservation systems and services, thus, a
city was required to make two separate contracts, one under that section for the purchase and installation of energy
efficiency equipment and systems, and one under this section for the purchase and installation of water
conservation systems. Brown, Dec. 6, 2002, A.G. Op. #02-0708.
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The Mississippi Industries for the Blind may sell products to state agencies that are manufactured, processed and
produced by it in house, and these transactions are exempt from purchase law requirements set forth in Section 31-
7-13. Carballo, Apr. 7, 2003, A.G. Op. 03-0157

The adoption of rules by the Department of Information Technology Services governing exemptions of certain
purchases of products or services from governmental entities is within the statutory authority and discretion granted
to ITS by the Legislature. Litchliter, May 16, 2003, A.G. Op. 03-0203

The sealed bid requirement of this section cannot be waived. Adams, Aug. 22, 2003, A.G. Op. 03-0411.

The failure to place the proper bid reference number on a bid appears to be a minor informality that can be waived,
but it remains a question of fact. Adams, Aug. 22, 2003, A.G. Op. 03-0411.

If a school must disregard the low bidder whose bid did not comply in all respects with the bid proposal, the school
may accept the next lowest bid or may reject and rebid the matter. Adams, Aug. 22, 2003, A.G. Op. 03-0411.

A domestic corporation must be duly incorporated and in good standing with the Secretary of State's office. Further,
Section 79-4-15.01 requires a foreign corporation to obtain a certificate of authority prior to transacting business in
this state. Likewise, a dissolved corporation may not transact business in this state and is not subject to a bid
award. Adams, Aug. 22, 2003, A.G. Op. 03-0411.

The Board of Trustees of State Institutions of Higher Learning and the universities under its management and
control may hire or contract with a construction manager to perform services without the necessity of advertising for
bids. Potter, Oct. 17, 2003, A.G. Op. 03-0562.

Where a performance bond was not included in bid specifications by a school board, the board should treat the bids
as if the cost of the bond was included. The board thus has the authority to review the bids, consider the cost of the
performance bond as already included in the bid submitted, and make a determination of lowest and best bid and
reflect same as a finding on the board’s minutes. Beckett, Nov. 14, 2003, A.G. Op. 03-0494.

Educational building corporations (EBCs), are alter egos of the Board of Trustees of State Institutions of Higher
Learning and are subject to the purchasing laws of the state of Mississippi in contracting for the acquisition and
construction of EBC projects. Mason, Jan. 5, 2004, A.G. Op. 03-0656.

If a bidder presenting a valid certificate of responsibility (COR) number is a company with which Finance and
Administration/Bureau of Building has no past experience or past performance history, DFA/BOB may consider
past experience with or past performance of the company from which the bidder originated, the bidder's parent
company, or the company with which the bidder merged, partnered, or changed names. If DFA/BOB determines it
is reasonable to do so and thereafter accepts a bid other than the lowest bid submitted, it must place on its minutes
the details of why it did not accept such bid, which details would include detailed calculations and narrative
summary showing that the accepted bid was determined to be the lowest and best bid. Alternatively, it may reject all
bids and readvertise the project. Hill, Jan. 6, 2004, A.G. Op. 03-0649.

A high bidder may not withdraw a bid after the bids are opened unless the bidder advises the public body which has
solicited the bids that an honest mistake has been made. Oakes, Jan. 23, 2004, A.G. Op. 03-0640.

Pursuant to the plain language of of subdivision (m)(xxix) of this section, state agencies are permitted to make
purchases pursuant to qualified cooperative purchasing agreements. Stringer, Jan. 30, 2004, A.G. Op. 03-0663.

A state agency may designate any of its personnel to be its purchasing agent. Stringer, Jan. 30, 2004, A.G. Op. 03-
0663.

The board of aldermen of a town may consider past performance of any of the contractors who have submitted bids
for a construction project in making its determination of “lowest and best.” If a bid which is not the lowest is
accepted, the municipal governing authorities must clearly set out in the official minutes information as described in
subdivision (d)(i) of this section. Pavall, Feb. 17, 2004, A.G. Op. 04-0040.
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Provided the proper factual findings are made and the minutes reflect the detail required by subdivision (d)(i) of this
section, then a contract may be awarded to a bidder not having the lowest bid. Eaton, Apr. 9, 2004, A.G. Op. 04-
0150.

A city may rely on a term contract to a vendor to provide “hot mix asphalt, per ton - laid in place” for a bond issue
paving project. However, the city may, in its discretion, choose to advertise separately for bids on the new project.
Tutor, Apr. 23, 2004, A.G. Op. 04-0168.

In the face of the explicit statement in subsection (r) of this section that any “contract for garbage collection or
disposal, contract for solid waste collection or disposal or contract for sewage collection or disposal, which involves
an expenditure of more than Fifty Thousand Dollars ($ 50,000.00)" be let only after publicly advertising for
proposals for those services, an attempt to remove such a contract from the mandate of this section by limiting the
services provided to “professional services” would be impermissible. Mullins, July 30, 2004, A.G. Op. 04-0326.

In consideration of demolition and removal service performed by county inmates, the State Board of Education, as
governing authority for the Mississippi School for the Blind, may transfer the salvageable surplus materials to the
county and such transfer would be exempt from bid requirements as an intergovernmental sale or transfer pursuant
to subdivision (m)(v) of this section. Johnson, Aug. 20, 2004, A.G. Op. 04-0233.

Under the provisions of the last paragraph of § 43-33-11, if a public housing authority awards contracts to other
entities which will perform construction work in a public housing contract, those entities must comply with grant
requirements but are not required to comply with the public purchasing laws, depending on the terms of the grant.
Johnson, Oct. 29, 2004, A.G. Op. 04-0528.

The Mississippi Department of Information Technology Services has the authority to establish reasonable rules,
regulations and procedures to effectuate the utilization of cooperative purchasing agreements as provided in
subdivision (m)(xxix) of this section for information technology purchases. Litchliter, Nov. 30, 2004, A.G. Op. 04-
0572.

There no authority for the use of allowances under this section or any other provision of law governing public
construction contracts in Mississippi. However, it would be permissible for a public owner, in developing plans and
specifications for a public construction project, to instruct potential bidders that certain materials or equipment will
be provided by the public owner during the construction process. Such materials or equipment could then be
purchased during the course of construction by the public owner in the manner provided by law. Martinson, Dec. 1,
2004, A.G. Op. 04-0586.

Where proposed changes to the original project would result in a substantially different project from that
contemplated by the city or prospective bidders at the time that the original project was advertised for bids. Under
these circumstances, the additional work cannot lawfully be accomplished through a change order to the existing
contract. The city will be required be required to advertise forbids in accordance with this section. Bowman, Jan. 14,
2005, A.G. Op. 04-0647.

There is no prohibition against a public owner advertising for bids for materials and later advertising for the
installation of the materials as long as it is not done to circumvent the public purchasing and contracting laws. For
example, if the project is split to steer the contract to a particular vendor or contractor, or if the project is split to
avoid advertising or obtaining competitive written bids, then such activities would constitute a circumvention of the
public purchasing and contracting laws and would be prohibited by subsection (o) of this section. Gabriel, Jan. 28,
2005, A.G. Op. 05-0012.

A governing authority may establish procedures for competitive bidding for purchases involving expenditures of less
than $3500. Additionally, purchases of parts for in-house repairs to equipment are exempt from bidding requirement
pursuant to Section 31-7-13(m)(iii). Hudson, Mar. 11, 2005, A.G. Op. 05-0073.
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A firm manufacturing and selling “specialty vehicles” to public agencies under the provisions of the state public
purchasing laws is not required to obtain a Mississippi Motor Vehicle Dealer License. Mangum, Apr. 15, 2005, A.G.
Op. 05-0163.

Even though there was no authority for a school board to make a contractual payment to a contractor, the
contractor might be entitled to recover in court the fair market value of the services provided, if the circumstances
meet the requirements of Section 31-7-57(2). Holly, Sept. 16, 2005, A.G. Op. 05-0397.

The Mississippi Department of Transportation (MDOT) has the authority in times of emergency to utilize the
“design-build” process described in Section 65-1-85 on bridge replacement projects, and, due to the emergency
nature of the projects, MDOT is authorized to utilize the “design-build” process on more than one project even if the
cost of each individually exceeds $50,000,000.00. Brown, Sept. 27, 2005, A.G. Op. 05-0491.

If a county loans drug testing equipment to another governmental entity, it may charge a “minimal fee” or charge for
the cost of materials used in accordance with Section 31-7-13(m)(vi). Nowak, Dec. 16, 2005, A.G. Op. 05-0598.

The Department of Finance and Administration may adopt as its own approved purchase agreements the
cooperative agreements that have been developed by other states and local governments. Stringer, May 5, 2006,
A.G. Op. 06-0159.

A contract for garbage collection may not contain a fuel adjustment charge. Clayton, Aug. 18, 2006, A.G. Op. 06-
0371.

A municipality may operate as its own “general contractor” and may “subcontract out” the work to build, remodel or
repair fire stations within its jurisdiction, but only if it acts in accordance with all statutes regarding public
construction and public purchasing. Tyner, Oct. 13, 2006, A.G. Op. 06-0498.

Because the preparation or revision of the project specifications by the construction manager hired by a county
would result in the manager's firm or a related firm obtaining an unfair advantage over other potential bidders, a
county would not be in compliance with public purchasing laws if it accepted a bid from the firm or a related firm.
White, Oct. 6, 2006, A.G. Op. 06-0496.

When interpreting the provisions of Section 31-7-13(n)(iii} concerning the language “public construction,” the
governing authority should refer to the definition of the term “construction” found in Section 31-7-1(g). Nowak, Nov.
27, 2006, A.G. Op. 06-0581.

A term contract may be let for the purpose of performing all road projects, as long as the public work to be
performed falls within the definition of “public construction” as defined in Section 31-7-1 and the term contract
comports with the provisions of Section 371-7-13, including, but not limited to, Section 31-7-13(n)(iii). Nowak, Nov.
27, 2006, A.G. Op. 06-0581.

A county or county park commission may contract construction and management of a county park to a third party,
including a nonprofit corporation, but must first advertise and let the project for public bids under Miss. Code Ann. §
31-7-13. Allen, March 30, 2007, A.G. Op. #07-00106, 2007 Miss. AG LEXIS 95.
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Re: Transfer of Personal Property Between Agencies

Request By: Solomon C. Osborne, Esquire

Attorney for Delta Correctional Facility Authority Board
P. O. Box 8175

Greenwood, MS 38935-8175

Opinion By: MIKE MOORE, ATTORNEY GENERAL; Mike Lanford, Assistant Attorney General

Opinion

Attorney General Mike Moore has received your request for an opinion and has assigned it to me for research and
reply. Your letter states that the Delta Correctional Facility Authority Board (DCFA) was authorized by local and
private legislation in 1992, is a public body, and was created by resolution of the Leflore County Board of
Supervisars. You state that the DCFA owns certain personal property called Air Handlers or air moving systems
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that the DCFA no longer needs nor is able to store. The DCFA has declared this equipment to be surplus property.
You state that the Department of Corrections is interested in the property and ask, "Does the Facility Authority
Board have the legal authority to donate the applied air moving systems to the Department of Corrections? If so,
what procedures must be followed?"

In response Section 31-7-13 of the Mississippi Code provides procedures for the purchase [*2] and sale of
equipment by governmental bodies. Exempted from these bid requirements and procedures are

purchases, sales, transfers or trades by governing authorities or state agencies when such purchases, sales,
transfers or trades are made by a private treaty when such purchases, sales, transfers or trades are made by
a private treaty agreement or through means of negotiation, from any federal agency or authority, another
governing authority or state agency of the State of Mississippi, or any state agency of another state. Nothing
in this section shall permit such purchases through public auction except as provided for in Paragraph (v) of
this section. It is the intent of this section to allow governmental entities to dispose of and/or purchase
commodities from other governmental entities at a price that is agreed to by both parties. This shall allow for
purchases and/or sales at prices which may be determined to be below the market value if the selling entity
determines that the sale at below market value is in the best interest of the taxpayers of the state. Governing
authorities shall place the terms of the agreement and any justification on the minutes and state agencies [*3]

shall obtain approval from the Department of Finance and Administration, prior to releasing or taking
possession of the commodities.

Miss. Code Ann. Section 31-7-13(m)(vi)(emphasis added).

It is our opinion that this section would allow the DCFA to sell the property to Department of Corrections for less
than fair market value as long as it makes the required determination that such would be in the best interest of the
taxpayers of the state, and gains approval from Department of Finance and Administration. Although this would
allow a sale at less than fair market value, even nominal consideration, it would not authorize an outright donation
of the property.
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